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Foreword

Building and strengthening the rule of law is of fundamental importance for a sustainable peace and
for the development of a society emerging from armed conflict. Gender justice, being part of the rule
of law, must be mainstreamed into all aspects of the judicial system.

In a country’s transition from conflict, there is a unique opportunity to adopt strategies and
policies for the establishment of the rule of law and the promotion of gender equality and gender justice.
At a Partners for Gender Justice meeting in 2005, the then Minister of Women’s Affairs and Women’s
Rights in Haiti, H.E. Adeline Magloire Chancy, asked for assistance in promoting gender justice in
Haiti within four key areas relating to the legislative process.

ILAC responded by commissioning ILAC member, the Raoul Wallenberg Institute for Human
Rights and Humanitarian Law (RWT), to research and compile best practices in the requested areas:
customary unions, determination of paternity, termination of pregnancy and domestic violence and rape.

With generous financial support from the Swedish International Development Cooperation
Agency (Sida), the RWI conducted this study based on country experiences from various countries
across the world where international human rights standards have been kept at the forefront. The
methodology used in the study for evaluating legislation also gives an indication of how effective the
law really is, in practice.

The report was first presented at a seminar in Haiti 10-11 September, 2007 where much
support and appreciation was expressed by the Ministry of Women’s Affairs, the Minister H.E. Marie
Laurence Jocelyn-Lassegue and other participants, from the Ministry of Justice, the Senate and the
NGO community.

I would like to compliment and express my gratitude to the drafters of the report at the
Raoul Wallenberg Institute: Dr. Iur. Christina Johnsson, Director, Academic Department; Ms. Andrea
Algérd, researcher; Ms. Hélene Ragheboom, researcher and Dr. Iur. Jonas Grimheden, Senior Resear-
cher, for their thorough research, which has proven to be both useful and practical. The research team
at RWT has also been supported by Judy Dacruz, Elize Delport, Diana Trimifio and many others who
have contributed in various ways with information and advice at various stages. I would also like to
extend my thanks to RWI Deputy Director Rolf Ring and Publications Officer Timothy Maldoon, for
contributing their expertise, and for coordinating the project. In addition, I want to thank the Folke
Bernadotte Academy for generously funding the printing of the report, which is also available in French.

Finally I want to express my heartfelt thanks to ILAC’s representatives in Haiti, Programme
Manager Francisco Diaz Rodriguez and Cherese Nirva Louis, whose efforts and assistance have
contributed greatly to the success of the project.

It is with great pride that ILAC now presents this report to a broader audience, in the convic-
tion that it will be useful also for other countries and contexts.

N\
Stockholm, 15 October 2007

b, g

Christian Ahlund
ILAC Executive Director
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EXECUTIVE SUMMARY

At the request of the then Haitian Minister of Women’s Affairs and Women’s Rights, H.E. Adeline
Magloire Chancy, the Raoul Wallenberg Institute (RWI), commissioned by the International Legal
Assistance Consortium (ILAC), conducted research in the area of gender justice. More specifically
and in accordance with the terms of reference provided by the Haitian Ministry, the project focused
on the five separate but interrelated areas of: (1) termination of pregnancy, (2) Non-marital
cohabitation (customary unions) (3) paternity determination, (4) domestic violence, and (5) rape.
This report presents a compilation of examples of ‘best practices’ from various countries in the world,
relating to legislation, policy and implementation, giving concrete models within those five areas.
Here, ‘best practices’ are referred to as practical, good examples, from which governments and non-
governmental organisations (NGOs) in a legislative drafting process would benefit. The report aims
at providing tools for the realisation and implementation of international human rights standards.
For this reason, the best practices are defined on the basis of those standards.

RESUME

A la demande de S.E. Adeline Magloire Chancy, alors Ministre & la Condition féminine et aux Droits
des Femmes en Haiti, I'Institut Raoul Wallenberg (IRW), commissionné par ILAC, a réalisé une
étude sur le theme de I’égalité des sexes en matiere de justice. Plus précisément, et conformément
aux termes de référence du projet tels que soumis par le ministere haitien, les recherches ont

porté sur cinq domaines distincts bien qu'interdépendants : (1) I'interruption de grossesse, (2) la
cohabitation non maritale, (3) la recherche de paternité, (4) la violence domestique, et (5) le viol.
Ce Rapport présente une compilation d’exemples de « meilleures pratiques » qui, issus de la
législation, des mesures d’application et des politiques de différents pays du monde, fournissent

des modeles concrets dans chacun des cinq domaines étudiés. Le terme « meilleures pratiques » fait
ici référence a des pratiques exemplaires, de bons exemples dont bénéficieraient gouvernements et
ONG dans le cadre d’un processus de rédaction législative. Le Rapport visant a fournir des outils
pour la réalisation et la mise en oeuvre des normes internationales de droits de '’homme, c’est sur le
fondement desdites normes que sont définies les meilleures pratiques.
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Chapter I: Background to the Project

‘Best practice’ and gender justice

There is evidence of violations of human rights of women in all countries of the world. Very often the
escalation of human rights atrocities preceding a conflict involves violations directed especially against
women. Abuse of women continues also long after conflicts have been formally resolved. There are
reports from post conflict situations of systematic rape and of other kinds of violence toward women
as well as of severe discrimination of women in their every day life. It is a major challenge for these
societies and for the world community of states to overcome these violations, and to create alternatives
to violent and patriarchal structures. However, it is not only severe crimes against women that must be
targeted in these situations, but the entire system of protection of the human rights of women, ranging
from the right to physical integrity to the right to be a legal person before the law.

In recent time the benefits of ‘best practices’ in various fields including the human rights of women
have been discussed on the international arena.' Governments and NGOs facing a legislative drafting
process would benefit from a list of practical, good examples where the human rights of women are
secured and satisfactory fulfilled. Such a list will be inspirational and offer legislative solutions for
adoption and implementation. The then Haitian Minister of Women’s Affairs and Women’s Rights,
H.E. Adeline Magloire Chancy, called for such best practices during the 2005 High Level Meeting on
Building Partnership for Promoting Gender Justice in Post-Conflict Societies. More specifically the
Minister asked for a compilation of best practices on gender justice within four areas: (1) termination
of pregnancy, (2) Non-marital cohabitation (customary unions) (3) determination of paternity, and
(4) domestic violence and rape. This report is the result of that request.

The report comprises an investigation on best practices with regards to legislation, policy and
implementation progress within these fields. When conducting research of this kind it is important
to clarify a few concepts and to explain the choices of the practices that are considered as ‘best’?
For this reason, the present chapter as well as the following (II) describe the preconditions and the
methodology of this study. Only after that are the best practices accounted for. In order to make the
report as accessible as possible, each area is dealt with in a separate section. Given the complexity of
domestic violence and rape, it is divided into two sections. The report ends with a concluding chapter
listing the main findings. The appendices include an overview of gender equality legislation® as well as
general data for the countries surveyed.

‘Best practices’ as understood in this report

There are no general principles or rules for identifying what constitute best practices. The concept is on
its own relative, meaning that it has to be related to a goal, standard or qualitative level. In this report,
best practices are therefore defined with the help of international human rights standards within the
field of gender justice. This means that we establish international human rights law concerning the four
areas, that of termination of pregnancy, customary unions (cohabitation), paternity determination,
domestic violence and rape, as far as possible. We have included both binding and non-binding law
since, as shall be shown, binding international law may leave an area relatively unregulated. However,
even if unregulated, the area is often not without recommendations or clear tendencies towards a
development direction. We thereby aim at capturing current developments in the field of international
human rights law and recognising the evolving nature of human rights.

11
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Chapter IT contains a comprehensive overview of the binding and non-binding human rights standards
in international law, so that the reader also can establish independently wherefrom the best practices
derive, be they binding or not.

Even though the term ‘best practices’ is a relative one and, in this context, connected to international
human rights law, it is nevertheless possible to define it in a more precise way. For the purpose of
the report, we have defined a ‘best practice’ as a practice that represents significant steps toward the
realisation of the rights in question and that demonstrates the state’s willingness and commitment to the full
implementation of international human rights standards. Thus, the use of the term ‘best practice’ does
not imply that a specific practice is the best solution in all contexts, nor that the practice in question
is perfect, but that it is part of a process towards realising the relevant human rights fully. Alternative
terms would be ‘good practice’, ‘good example’ or ‘exemplary practice’ Such terms may better express
that a specific practice may or may not be suitable in a particular setting. However, we have chosen to
rely on the commonly accepted term ‘best practice’ for the purpose of recognition as well as to avoid
misunderstandings through the usage of less familiar concepts.

Something should be said on how the best practices, as understood in this report, are supposed to be
used in practice. The idea is that best practices offer a broad spectrum of possible ‘legal” solutions, all
correspondingto theinternational human rights standards within the specificarea. Besideslegal technical
solutions, the practice, as evident from the word itself, shall also entail policies for implementation and
the outcome of implementation in the society. A government or a non-governmental organisation
or any other interested party may use the report as a source of inspiration in adopting a new law or
advocating the adoption of a legal statute or an amendment to an existing one. Therefore, in addition
to giving information about legal technical solutions, the report also gives examples of policies
accompanying the laws and making their implementation more effective.

Thus, it should be pointed out that best practice encompasses three components: law, policy and reality.
We are of the view that the law cannot stand on its own as a best practice, but must be accompanied by
a policy of implementation and its effect on the reality. A legal statute can be ever so good, but if it is
not implemented properly, it remains too abstract. For that reason the government or state policies are
highly important to what constitutes a best practice. We will return to this issue later when elaborating
on the method that has been used to define the best practices in this report.

The success of a best practice depends on both the law and the policy. Therefore, the reader of this
report has the opportunity to learn from many policies as well as from different legal solutions and
how they have played out. Another factor vital to the success of a legal reform is the context in which it
operates. Hence, what is working in one country may fail to work in another setting, due to for example
cultural differences, the structure of the society and the availability of resources. Likewise, a practice
that works well for one particular group of women may not work at all for other groups of women or,
for that matter, women and men.
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‘Best practices’ and human rights indicators — A method

As mentioned, the best practices as understood in this report involve the three dimensions of law,
policy and practice. In order to enclose these dimensions and to formulate a tool by which a best
practice can be established, we have chosen to rely on what in international law is referred to as human
rights indicators. Human rights indicators are increasingly being used as a method for analysis in the
field of human rights.* Or rather, it is used as a tool for measuring the degree of implementation of human
rights in a particular country. Although we are not measuring implementation here, we can still use the
indicators for locating good examples of laws and practices concerning gender justice and the areas we
were assigned to investigate.

As we see it, the main advantage with human rights indicators is that they can be framed to capture not
only the law but also relevant policies and measures of implementation necessary for the full realisation
of human rights. Thus, the indicators are particularly suited to identify remaining gaps between human
rights obligations and reality.

The use of human rights indicators serves several purposes. First, the elements of best practices are
established through the transformation of human rights norms and standards into more practical
measurements. Second, the indicators function as a tool for analysis of different human rights areas
and of country legislation, and as such as a tool for comparison and selection in the section containing
country examples.

Then what is an indicator more concretely? The four principal indicators we have used relate to how
available, accessible, acceptable and adaptable a human right is for individuals in a state. They originate
from the former UN Special Rapporteur on the right to education, Katarina Tomasevski.> A similar
framework has later been used by Paul Hunt, the UN Special Rapporteur on the right of everyone
to enjoy the highest attainable standard of physical and mental health, in the identification of good
practices and in the context of policy-making.® In relation to these four main indicators, the following
questions are asked:

Available Does the domestic legal framework ensure
the availability of the rights in question?
. Is the practical access to the rights, including to relevant services and
Accessible . . e .
mechanisms, secured for everyone without discrimination of any kind?
Acceptable Is the quallty' of the |mplemer?tat|on, including
relevant services and mechanisms, ensured?
Is there a broader perspective on the realisation of the rights, i.e. are they
Adaptable . : . L . ; .
coupled with ongoing policy-making, integration, evaluation and education?
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We have had these indicators in mind when surveying the international human rights standards in the
areas of termination of pregnancy, cohabitation, paternity determination, domestic violence and rape.
They guided the questions we asked from an international law perspective and when formulating the
sub-indicators specifying the four main indicators (the four A:s). Furthermore, the indicators guided
the questions we asked concerning domestic legal orders when trying to find good examples. In the
following chapter, the indicators and the sub-indicators are developed further in order to show how we
analysed the countries subsequently chosen for their best practices.

On the choice of countries, it must be emphasised that no country is likely to fulfil all the indicators
and elements of best practice in the areas researched for this report. Nevertheless, the countries selected
will at a minimum fulfil the criteria for legislation and in addition demonstrate a determined and
continuous process toward the full realisation of the human rights in question. Having Haiti in mind,
we have selected countries that represent both developed as well as developing countries, including post-
conflict countries with weak institutional structures, from different regions in the world. Dominant
religions in a country have also played some role. Thus, the basic conditions and stages of development
of the selected countries differ significantly.” All countries used to illustrate best practices have ratified
most of the major human rights treaties at both the international and the regional levels. In addition,
they have not made reservations impeding the human rights relevant in this context.

Sources

Different sources have been used for different parts of the study. In establishing what a best practice can
be, we have used international and regional standards, namely: treaties, general comments, concluding
observations, case law and soft law instruments. In addition, academic sources are used. Since the
aim is to show good examples of legislation and policies and their impact on reality, and while the
purpose has not been to establish in a strict sense what the state is regarding each area involved, we do
not claim to be absolutely accurate in every detail of the description of international law. Rather, the
purpose has been to determine the content of international law, conclusions from global and regional
monitoring mechanisms and discussions among international law scholars. This has been done so as
to define a tool for establishing what the best practices are in terms of domestic legislation. We have
used international law sources, such as country reports and compilations made by monitoring bodies,
to find countries that were of best practice.

On domestic legal sources the following should be noted. We used primary and secondary domestic
sources from the countries chosen as examples. The main emphasis, however, lies on secondary sources
due to language barriers, the access to primary sources and the lack of possibilities to make accurate
independent interpretations of legal statutes. To ensure that the information concerning policies and
practices is solid, we have contrasted government materials with NGO material and international
organisation material, reports of treaty bodies and academic research. To some extent we have travelled
to the countries studied and consulted domestic experts. Again, the aim has not been to establish the
precise situation in the countries, but to find enough information to provide a good example from
which the reader can find inspiration and sufficient guidance. The level of detail also varies to some
extent from country to country, partly due to the available information and partly due to accessible
information in major languages. Throughout the report references are made to global, regional and
national sources, so as to enable research of more extensive material.
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Other delimitations
A few delimitations have been made. As regards the level of detail and accuracy of international law and
domestic law, this has already been discussed above.

We have also made a few conceptual restrictions. As a general delimitation, we have focused on the four
areas conceptually as we have understood that they are used in Haiti. If the study had been commissioned
for another country, the approach may have been slightly different. For example, the notion customary
union is, as we understand it, used in Haiti to represent two persons living in a relationship without
being married: a non-marital cohabitation. In another context, where customary law is recognised as a
legal source, the term customary union has another connotation referring to a special legal entity equal
to marriage. This and similar legal qualification matters may occur in any comparative study, and we
have tried as far as possible to point out where such misunderstandings can take place.

The term gender-based violence encompasses a broad spectrum of violence against women, including
domestic violence, trafficking, sexual violence, sexual harassment, female genital mutilation, forced
marriages, forced abortions, etc. However, the focus of this study is limited to domestic violence and
rape, two of the most frequently occurring violations of women’s human rights. Nonetheless, bearing
in mind the interrelatedness of all types of gender-based violence, what is written on domestic violence
and rape will be equally relevant for other types of gender-based violence.

When it comes to paternity determination, we have chosen to focus on the actual determination, rather
than for example its legal and economic consequences. Further clarifications are made in relation to
the text on best practices below in chapters I and III.
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Chapter IlI: Establishing ‘Best Practices’

International human rights standards and indicators

The term ‘best practices’ is, as mentioned above, a relative one. There are probably many ways of
establishing what such a practice is, but we have chosen to take international human rights standards
as the point of departure. Since this report is not monitoring or aiming at presenting how individual
countries comply with international law, it does not venture into discussing the issue of state obligations
under international law, although the countries chosen to illustrate good examples have all ratified the
major human rights treaties.® Rather, the ambition is to make a survey of the international human
rights standards in the areas of termination of pregnancy, cohabitation, paternity determination,
domestic violence and rape. Based on this survey, we formulate a method for investigating country
legislation with the purpose of identifying best practices. As defined in chapter I, a best practice is a
law and/or a policy and practice that to a large extent correspond to the international human rights
standards in the survey.

The method used for identifying the international human rights standards in question and for searching
for best practices among states is based on the so-called ‘human rights indicators’. Well-formulated
indicators are able to take into account the three dimensions of law, policy and reality and thus give
a broad perspective of how different legislative solutions can work in society. The indicators used in
this study are divided into main indicators and sub-indicators. The four main indicators relate to the
availability, accessibility, acceptability and adaptability of human rights.” The sub-indicators specify
the questions asked through the main indicators and work as an elaborate tool for finding as broad a
spectrum of the best practices as possible. The sub-indicators are further elaborated in the table below.

17



Gender Justice, Best Practices

Indicators

Termination of
pregnancy

Main indicator

Sub-indicator

Available Ratification of international and regional human rights instruments
Legal framework in line with international standards
Possibility to lodge complaints and have them examined
Accessible Non-discriminatory access to services®
Physical, economical, social and other barriers are removed
Access to information and education
Acceptable Quality of services
Cultural acceptability of services
Adaptable A comprehensive national strategy on reproductive

health exists and is subject to regular evaluation

Reproductive health, including abortion, is integrated into other
health programmes

Continuous education of affected actors on current rights and
standards

and rape

Domestic violence

Main indicator

Sub-indicator

Available

Ratification of international and regional human rights instruments

Legal framework in line with international standards

Possibility to lodge complaints and have them examined

Accessible

Non-discriminatory access to judicial mechanisms and services

Physical, economical, social and other barriers are removed

Access to information and education

Acceptable

Quality of judicial mechanisms and services

Cultural acceptability of judicial mechanisms and services

Adaptable

A comprehensive national strategy on violence against women
and rape that is subject to regular evaluation

No contradiction between rights and other legislation

Continuous education of affected actors on current rights and
standards

Non-Marital
Cohabitation

Main indicator

Sub-indicator

Available Ratification of international and regional human rights instruments
Legal framework in line with international standards
Possibility to instigate judicial proceedings

Accessible Non-discriminatory access to services
Physical, economical, social and other barriers are removed
Access to information and education

Acceptable Quality of judicial mechanisms and services

Adaptable Systematic and integrated approach reflected in legislation and

policies

Determination
of paternity

Main indicator

Sub-indicator

Available Ratification of international and regional human rights instruments
Legal framework in line with international standards
Possibility to instigate proceedings

Accessible Non-discriminatory access to services
Physical, economical, social and other barriers are removed
Access to information and education

Acceptable Quality of services

Adaptable Systematic and integrated approach reflected in legislation and

policies
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As can be seen in the table above, sub-indicators differ slightly from one area to the other, reflecting the
specificities of each. It is important to point out that in the description of best practices, in chapter III,
individual indicators are not highlighted. Indicators were used as research tools but do not structure
our findings.

International human rights standards on the termination of pregnancy

No universal human rights instrument, binding or non-binding, includes a clear and general right
to termination of pregnancy.'' Although the detrimental effects of unsafe abortions on the health of
women are generally recognised, no consensus exists among states regarding a right to abortion in
all cases. Legal provisions and political statements on reproductive health are often ambiguous. It is
open to debate whether terms such as family planning and reproductive health services should be
interpreted to encompass abortion."

Consequently, states enjoy a rather wide margin of appreciation in regard to abortion legislation.
Nonetheless, it must be kept in mind that various human rights are closely connected to abortion.
These include non-discrimination and equality, equality before the law, the right to life, the right to the
highest attainable standard of physical and mental health, the right to decide the number and spacing
of one’s children, the right to protection of privacy and family, the right to equality in the family, the
right to be free from torture and inhumane treatment and the right to liberty and security of person.

Notably, no international human rights body has interpreted the right to life as protecting the life of
unborn children. An overview of the United Nations treaty bodies’ general comments, jurisprudence
and concluding observations show that, under certain circumstances, a denial of abortion may however
constitute a human rights violation. Thus, according to the treaty bodies, abortion should be legal in
the following cases:

+  Pregnancy because of rape'

+  Pregnancy because of incest'*

+  Congenital abnormality of the foetus"

+ When the life of the mother is at stake'®

*  When the physical or mental health of the mother is at stake'”

Denial of abortion in the cases enumerated above is seen as a form of violence against women because
it incites women who want to perform an abortion to seek unsafe and illegal abortion services.'® States
parties to international human rights treaties have been urged to amend their legislation criminalising
abortion in that sense and to withdraw provisions penalising women who undergo abortions."

It is important to notice that in cases where abortion is legal, the decision to carry out an abortion must
rest entirely with the woman; access to abortion should never depend on spousal consent.?

It is equally important to stress that abortions must never be carried out without the fully informed
consent of the woman concerned. Forced and non-consensual abortions constitute a gender-specific
form of torture as well as a violation of the right of individuals to decide the number and spacing of
their children.”!

19



Gender Justice, Best Practices

Moreover, access to abortion should not be discriminatory. In this context, the Committee on Cultural,
Economic and Social Rights (CESCR) has underlined that the right to health entails an obligation
for states to refrain from denying or limiting equal access to health services for all persons, including
undocumented migrants and asylum seekers.”

Where the law allows for abortion, safe abortion has to be accessible in practice for all women.?
Consequently,not onlymust the state provide safe abortion services,butitalso must inform women about
them.? The state should ensure that third parties do not limit access to health-related information and
services.” If healthcare providers refuse to perform legal abortions (due to, for example, conscientious
objection), women should be referred to alternative healthcare providers.” Women who are denied legal
abortion are entitled to an effective remedy — see e.g. art. 2(3) of the International Covenant on Civil
and Political Rights (ICCPR) — including access to prompt appeals procedures and compensation.”’
Denial of abortion in circumstances permitted by law may also constitute inhuman and degrading
treatment,” a grave human rights violation. The Committee Against Torture has also expressed its
concern, and recommended states to eliminate practices that require women seeking post-abortion
care when suffering from complications after illegal abortions to denunciate the abortion provider for
prosecution purposes.” Moreover, legislation outlawing abortion, even when the pregnancy is a result
of rape, at the cost of serious harm and unnecessary deaths caused by illegal abortions, indicates an
omission by the state party to prevent acts that prejudice gravely women’s physical and mental health,
and to prevent cruel and inhuman acts in general.*

The treaty bodies have never explicitly dealt with gestational limits for abortion, leaving the definition
of these limits to a large extent to the discretion of states. Nonetheless, a gestational limit so short that
it in practice bars access to safe abortion would not be compatible with the aforementioned human
rights standards.

The issue of abortion is inherently connected to the enjoyment of reproductive health, and the United
Nations treaty bodies underline the linkage between illegality of abortions, high rates of unsafe
abortions and high levels of maternal mortality, and lack of reproductive healthcare programmes.*!
Thus, abortion, whether legal under all circumstances or only in certain cases, cannot be separated
from other reproductive health measures such as the provision of reproductive and sexual healthcare,
contraceptives and family planning education. The Committee on the Rights of the Child has stressed
the importance of respecting adolescents’ right to privacy and confidentiality with respect to treatment
and counselling on health matters, including reproductive health matters.*

At a regional level, the only instrument explicitly providing for a right to abortion under certain
circumstances is the Optional Protocol on the Rights of Women in Africa.”” The Ministers of Health
within the African Union recently adopted a Plan of Action for sexual and reproductive health and
rights, calling for a strengthening of the health sector and improved access to sexual and reproductive
health services.** The need to reduce the incidence of unsafe abortion is one of the key objectives and
one of a number of measures aimed at the improvement of advocacy/policy, capacity building and
service delivery.”

As for the European system for the protection of human rights, the European Court of Human Rights

has never taken a stand on the content of a country’s abortion law. Still, the Court has held that art. 2
of the European Convention on Human Rights (ECHR), which lays down the right to life, does not
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protect the life of the foetus but the life of the pregnant woman.*® It has also found that restraints
on the dissemination of information about abortion violated the right to freedom of expression laid
down in art. 10 of the ECHR,* and that the right to privacy stipulated in art. 8 of the Convention does
not grant any rights to the father with regard to the foetus when the mother chooses to terminate the
pregnancy.®® In a recent case concerning access to legal abortion, the Court found a violation of art. 8.
Healthcare providers refused to perform a legal abortion, eventually resulting in the woman becoming
blind after giving birth. The Court held that the state did not comply with its positive obligations to
secure the physical integrity of mothers-to-be, and the respect for private life.*

At the Inter-American level, the Inter-American Commission of Human Rights (IACHR) has held
that art. 4(1) of the American Convention on Human Rights (ACHR), which protects the right to
life “in general, from the moment of conception”* does not preclude states from providing safe and
legal access to abortion.” Where legal access to abortion is denied, the IACHR has called on member
states to adopt effective measures to address consequent violations of the rights to life, health, personal
integrity and privacy as well as the right of couples to freely determine the number and spacing of
children.*> In 2002, a case involving obstructions by public officials of a raped minor’s legal right to
abortion was submitted to the IACHR, citing violations of the victim’s rights to judicial protection,
reproductive autonomy and privacy. In the same case, the petitioners urged the IACHR to address
violations of women’s reproductive rights in Latin America.* In March 2006 the government settled
the case by agreeing to pay reparations to the victim, finance the education of the child born as a result

of the denial of abortion and to adopt legislative guidelines on access to abortion for rape victims.*

International human rights standards on non-marital cohabitation

International human rights law does not per se provide extensive guidance on the regulation of
customary unions or de facto relationships.” The most significant human rights standards affecting the
domestic regulation of customary unions are the ones on non-discrimination and equality, equality
before the law, the right to equality in the family, the right to protection of the family and children’s rights
(including the overarching principle of the best interests of the child). These rights and principles can
be applied to all the different aspects of customary unions, such as property, maintenance, inheritance
and custody.

The United Nations human rights treaty bodies have expressed an approach slightly different from the
one laid down in the treaties themselves. The Committee on the Elimination of Discrimination Against
Women (the CEDAW Committee) outlined the most elaborate standard.

According to these monitoring committees, as a starting point and in keeping with binding international
law, anylegislation concerning relationships should be governed by the principles of non-discrimination
and equality. Hence, men and women ought to be treated equally and without discrimination when in
the same situation, regardless of them being married or not.** Women who cohabit with a man should
thus be protected from discrimination. However, this is a separate issue from the question whether
such relationships should enjoy protection of law.

Adding to the non-discrimination approach, it is worth-mentioning that the Committee on the Rights
of the Child, the CEDAW Committee and the CESCR all seem to focus on the need to protect children
equally regardless of their parents’ relationships. In cases concerning custody of children, the legal
status of the parents’ relationship shall be irrelevant. The principle of the best interests of the child
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should be the primary consideration, and both parents should share equal rights and responsibilities
for their children.

The CEDAW Committee has particularly addressed the protection of customary unions with regard
to the issues of property, maintenance and, generally, financial support. The Committee emphasises
the need to protect the economically weaker party — i.e. most of the time the woman — in de facto
relationships, and urges states parties to enact legislation in this area.** Cohabiting women should in
addition be ensured equality with their partner in relation to children and property (the disposal of
property during the relationship as well as the division of property at the end of the relationship).* The
Committee has also expressed its concern over the differential treatment of married and unmarried
women regarding maintenance and inheritance rights.” Thus, the CEDAW Committee goes as far as to
discourage any legal distinctions between married and unmarried couples.

Whether a legally binding right to protection of cohabitation can be ascertained under the Convention
on the Elimination of Discrimination Against Women (CEDAW) depends on the weight attached to
general recommendations and concluding observations. The Human Rights Committee (HRC) partly
supports the CEDAW Committee’s arguments in this field. According to the HRC, de facto couples are
entitled to protection as a family under art. 23(1) of the ICCPR if they are recognised as a family in the
national context, be it through legislation or practice. The concept of family is hence not awarded a
universal definition: states dispose of a margin of appreciation.”® While accepting that the term family
can also apply to cohabitants, the HRC has stated that differential treatment of married and unmarried
partners in social security acts was objective and reasonable under art. 26 of the ICCPR, which lays
down the right to equality before the law.”* The CESCR has expressed concern over the absence of legal
recognition of de facto marriages.”

At the European level, the European Court of Human Rights has stated that the right to respect for
family life is not confined to marriage-based relationships, and may hence encompass de facto family
ties, such as cohabiting partners.”* However, a right to legal protection for de facto partners has not
been ascertained.

International human rights standards on paternity determination®

Disputes over paternity may arise under various circumstances, for instance when a child is born
outside of marriage or when its mother’s husband is not its biological father if the child is born within
marriage. Different parties may have an interest in instigating a paternity suit: the child, the mother,
the presumed father and/or the biological father. In addition, the state will have an interest in securing
stable family ties and legal certainty. Consequently, paternity determination cases normally involve the
balancing of different interests: of the child, of the parents respectively and of society at large.

Generally, international human rights law allows for a rather large margin of appreciation in cases
where the balancing of different interests is central to the outcome. The relationship between human
rights and paternity determination is still relatively unexplored. At present, international human
rights law does not contain any clear provisions on paternity determination as such. Paternity could
nevertheless be connected to the following rights and principles: non-discrimination and equality,
equality before the law, protection of the family, right to privacy, the best interests of the child and
the right to know one’s identity. It should also be noted that international human rights law does not
provide any guidance with regard to the right to claim paternity or to instigate a paternity suit.
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The CEDAW Committee provides comments on paternity in a general recommendation. It stresses
equal rights and responsibilities of men and women with regard to their children.*® The best interests
of the child should always be the paramount consideration.” The Human Rights Committee has a
more ambiguous position as it on the one hand states that children born out of wedlock should not be
discriminated against, and on the other hand grants the right to maintain personal relations with both
parents only to children born within marriage.*® A father to a child born out of wedlock only has a right
to recognition of paternity if his relationship to the child fulfils the minimum requirements for the
existence of a ‘family’. Examples of such minimum requirements are an active life together, economic
ties and a regular and intense relationship. Consequently, biological ties have not been considered as
important as de facto bonds.”

The Committee on the Rights of the Child provides the most elaborate comments on paternity. It
emphasises both the importance of not separating the child from its parents®® and the right of the
child to know its identity®'. In addition, the Committee goes one step further by urging states to create
accessible and expeditious procedures, including legal assistance to the mother, in order to facilitate the
establishment of paternity for children born out of wedlock.®

As for the European human rights system, the European Court of Human Rights has concluded,
similarly to the Human Rights Committee, that once a family life between a father and his child is
recognised, the state is under a positive obligation to safeguard the said relationship, including through
giving the possibility to recognise paternity.®® In cases where no family ties exist between the biological
parent and child, the legal pater est presumption, according to which a married man is regarded as the
father of his wife’s children, is upheld. Thus, a state may award primary importance to legal certainty
and security of family relationships over biological paternity.®* According to the Court, states have the
positive obligation to ensure that their national courts effectively take into consideration the child’s
interest to know its parents. The Court has found the failure to do so to be a violation of the right to
respect for private and family life.

International human rights standards on domestic violence and rape

Itis currently undisputed that violence against women can constitute a human right violation regardless
of whether it occurs within the public or the private sphere of life. Among other things, gender-based
violence is acknowledged to constitute a form of discrimination with detrimental effects on women’s
ability to enjoy human rights on a basis of equality with men. Numerous binding and non-binding
international human rights instruments also address violence against women.® Relevant rights are,
inter alia, non-discrimination and equality, equality before the law, right to the highest attainable
standard of physical and mental health, right to life, right to be free from torture and inhuman or
degrading treatment, right to security and liberty of persons, right to equality in the family, right to
housing and judicial rights.

The CEDAW Committee provides the most elaborate guidelines on violence against women, but
all United Nations human rights treaty bodies address violence against women in their general
comments and concluding observations.”” Generally, they seem to agree that legislation has to be non-
discriminatory and equal for women and men alike. In particular, legal rights and protection against
violence should not be determined by the sexual life or ‘honour’ of the victim.®
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General comments and other sources from the monitoring bodies emphasise the interdependence and
linkage between violence against women and the enjoyment of other rights and freedoms such as
equality, the prohibition of torture and the right to health. For example, the Human Rights Committee
notes that in order to monitor compliance with the prohibition of torture and cruel, inhuman or
degrading treatment laid down in art. 7 of the ICCPR, all state parties need to include information on
legislation and practices relating to violence against women, domestic violence and rape as well.*” This
connection shows the gravity attached to the matter, in particular as the prohibition against torture is
an absolute right with no limitations.”” The Committee Against Torture has also expressed its concern
regarding widespread acts of sexual violence against women, including while in detention as well as
discriminatory practices during investigation and judicial process.”! The CEDAW Committee and
the Human Rights Committee both highlight the important connection between domestic violence
and economic independence as lack of economic independence often forces women to stay in violent
relationships.”” Yet another connection is made between violence against women and equality in
marriage and family relations: equality in this context includes the right to freely choose one’s spouse.”
In addition, both the CEDAW Committee and the CESCR underline the crucial link between health and
gender-based violence. The obligations of states in relation to the right to health comprise obligations
to prevent violence, to protect women against violence and to prosecute perpetrators. Moreover,
the healthcare sector must, according to these bodies, be trained to detect and deal with this kind of
violence in a gender-sensitive way.” It is widely recognised that domestic and sexual violence cause not
only enormous suffering at the individual level but also huge socio-economic costs at all levels of the
society.”

The Committees’ general comments and concluding observations further clarify the requirement for
legislation in the field of violence against women. Consequently, in order not to be in violation of
international human rights standards, legislation should at a minimum meet the following criteria:

+  The definition of rape is based on the lack of consent and not on the use of violence/force/
coercion”

+  Rape within marriage is criminalised”

«  Domestic violence is given a broad definition, i.e. includes physical and psychological
violence, and is subject to specific legislation”

+  Relationships targeted by the legislation on domestic violence include: wives, de facto
partners, former partners, girlfriends (even if not living in the same house), female relatives
and female household workers

+  Sexual harassment is criminalised and defined as a crime™

+  Incest is defined as a specific crime®

+  Sexual exploitation and trafficking is criminalised®

+  The law treats sexually exploited persons as victims and not as offenders,*

*  Sentences are not too lenient®?

24



Raoul Wallenberg Institute / ILAC

+  No discriminatory mitigating circumstances, such as defence of honour or reduced sentences
if the rapist marries the raped woman®

+  Sexual crimes and offences are defined as crimes of violence against persons and not as
crimes against morality®

+  The investigation of gender-based crimes should be mandatory, i.e. these crimes should
constitute public offences®

Besides these minimum criteria, it is said that the integrity and dignity of the woman who has been
subjected to violence or rape should always be fully respected.?”

Generally, legislative measures alone are not sufficient to discharge the state’s obligations under
international human rights law. Instead, states have to take all appropriate measures to actually
implement and enforce the laws effectively in practice. Measures should include public awareness raising,
protective and support services for victims (including psychological and medical assistance), effective
mechanisms to receive, investigate and prosecute complaints, civil remedies and gender-sensitive
training of all affected public officials.® In particular, prejudices, practices, stereotypes and attitudes
hindering women’s equality need to be addressed and overcome at all levels.* Judicial procedures
and mechanisms, from investigation to enforcement, should be both gender and child sensitive.” For
instance, the general public and the press should be excluded from a trial when the private life of the
victim so requires.”’ The CEDAW Committee holds that the state party has far reaching obligations to
protect and prevent violence against women. In particular, the state should provide for a possibility to
apply for a protection or restraint order, and ensure non-discriminatory access in practice to support
services.”

The United Nations treaty bodies have not specifically dealt with evidence and the evaluation of evidence
in cases of domestic violence and rape. However, the requirement to respect the dignity and privacy of
the victim might influence the admissibility of evidence, for example evidence on the victim’s previous
sexual life.”” Provisions on the administration of justice also provide certain minimum standards that
states need to comply with.

In sum, states parties to the United Nations human rights treaties are required to recognise violence
against women as a human right violation, and to strive towards its eradication through all possible
means in both the public and private spheres. The required actions include legal reforms and their
effective implementation, provision of support services as well as preventive measures such as
awareness-raising campaigns.

Within the European system, the case law of the European Court of Human Rights has emphasised the
positive obligations of states parties in regard to sexual crimes.” Sexual crimes and abuses have been
determined to fall within the scope of torture and inhuman and degrading treatment.”” The court has
also confirmed that rape could occur within any relationship, including marriage.” In addition, the
right to privacy under the ECHR is interpreted as imposing positive obligations upon states parties to
protect a person’s physical and moral integrity, including his or her sexual life.” It is the lack of consent
and not the use of violence or force, which should be the constituent element of the crime of rape.” A
requirement of proof of physical resistance on behalf of the victim would not be compatible with the
ECHR.” Furthermore, states are under a positive obligation to establish an effective legal framework
and to conduct official investigation and prosecution, even if private parties committed the crime.'®
Investigations of sexual crimes need to be thorough and context-sensitive, and, for instance, take into
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account the particular vulnerability of young persons.'”! Judicial proceedings on domestic violence and
rape have to comply with the guarantees for fair trial under the ECHR.

The Inter-American human rights system, which comprises the only international treaty that exclusively
addresses violence against women, has approached the issue as “first and foremost, a human rights
problem” that “has its roots in concepts of the inferiority and subordination of women”.'”> The IACHR
has in several cases ruled that rape and other sexual abuse violate the right to humane treatment,
personal liberty, privacy, fair trial, judicial protection and the rights of the child,'” as well as the right
to physical and psychological integrity.'® It has also held that in certain circumstances rape amounts
to cruel, inhuman and degrading treatment'® or torture.'* A case involving the forced sterilisation and
subsequent death of a peasant mother was held by the IACHR to constitute a violation of the right to
life, humane treatment and equality before the law as well as a failure to prevent, punish and eradicate
violence against women.'”” Gender- based violence, in particular sexual violence and domestic or intra-
familial violence, has also been linked to the pattern of killings of women in Mexico.'” In particular,
impunity and discriminatory practices have been singled out as factors that encourage violence against
women:

“The failure to prosecute and convict the perpetrator under these circumstances is an
indication that the State condones the violence... The condoning of this situation by the
entire system only serves to perpetuate the psychological, social, and historical roots and

factors that sustain and encourage violence against women.”'®

By failing to act with due diligence in the prevention, investigation, prosecution and punishment of
violence against women, the state is in violation of its treaty obligations towards women’s human
rights."!” To combat these practices, the IACHR has recommended “urgent and effective measures of a
juridical, educational and cultural nature as required to put an end to (...) violence against women”.'"!
In the Fernandesv. Brazil case, which concerned domestic violence, it listed extensive measures that the
state should take to provide redress to the victim and to promote the importance of respecting women

and their rights as recognised in the Convention of Belém do Para.'"?

At the African regional level, the Protocol on Rights of Women in Africa provides a broad definition of
violence against women.'" State parties are obliged to undertake wide-ranging measures to ensure the
prevention, punishment and eradication of all forms of violence against women, whether in private or
public,'* and to eliminate discrimination.'"
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Chapter Ill: Best Practices

Termination of pregnancy

Introduction

Abortion policy and legislation is presented and analysed with regard to Albania, Guyana, France,
Sweden and South Africa. These countries vary when it comes to size, religion, social and economic
situation and legal culture. What they have in common however is that they all illustrate good examples
in certain aspects of abortion and reproductive freedom. Furthermore, they have all adopted abortion
legislation with the purpose of decreasing mortality rates among women undergoing illegal abortion,
thereby securing the right to health for a larger part of the population. These countries do, to a large
extent, fulfil the international standards on reproductive health, but at the same time illuminate different
approaches to this matter. That is also the reason why they have been selected in this context.

Termination of pregnancy laws: Crucial elements
There are several common denominators in the legal acts of the countries chosen as good examples
with regard to termination of pregnancy. They can be summarised as follows.

+  Consent and authorisation

+  Criteria and methods for termination of pregnancy
+  Accessibility

+  Counselling and information

+  Competent service providers

+  Sanctions for violation of abortion laws

+  Civil and administrative responsibility

« Individual cost of abortion

Consent and authorisation

The selected legislation is based on the idea that the woman is the primary decision-maker regarding
abortion.'"* However, in all five countries, there are a few exceptions where the authorisation of a third
party is additionally required. This concerns the format of the woman’s consent and the age of the
woman. As will be shown later, the self-determination of the woman can also be conditioned by the
number of weeks of pregnancy.

Regarding the consent and its format, some regulations leave it open for the medical service provider to
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decide on the format,"” while others demand the consent to be submitted in written form,"® possibly

subsequent to a first visit to a physician.'"’

With regard to minors, the legislations vary. Under Albanian law, women below the age of 16 cannot
make the decision by themselves.! The consent of their parents is required. In the other countries,
there is no age limit, but women who are minors can be recommended to consult their parents before
the intervention. It is, however, not a requirement.'?' Swedish legislation goes the furthest in securing
women’s self-determination and forbids the medical staff to contact the minor’s parents or legal
guardians if it is believed that she would suffer serious harm were the latter to be informed of her
decision.'” A middle way is found in French law: where the minor woman is unwilling or unable to
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contact her parents or guardians, she must designate an adult person who will accompany her through

the process.'*

Criteria and methods for termination of pregnancy
As shown below, the time limit for abortion, until which the woman is not required to provide any
reasons for her request for an abortion, varies from one country to another:

Time limits for abortion upon request (number of weeks)

Albania 24 France ' Guyana ¢ South Africa *7 Sweden 28

12 12 8 12 18

Once a pregnancy has advanced past the legal time limit for an abortion upon request, a different
set of rules and procedures applies. In most cases, the woman will then have to provide reasons for
requesting an abortion and await a decision from a third party. Such reasons can be that she cannot
afford to raise a child or that her social situation does not allow her to do so. Other reasons that might
allow a legal abortion are that pregnancy is the result of a rape, that the woman’s life or mental health
are threatened by a pregnancy or that the foetus might be ill. The following table shows the variations
in weeks, reasons and competent decision-makers among the selected countries:
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As shown by the table above, there are significant variations among the countries. Whereas some
countries only involve physicians as decision-makers, others add social workers, psychologists or even
laymen to assess the woman’s reasons. As regards economic and social reasons, in countries where
they can constitute a valid ground for abortion, the woman’s entire social and economic environment
is taken into account.'” Applications to the responsible authority can be supplemented with both a

medical and a psychosocial examination.'

Importantly, when a woman applies for an abortion on the ground of rape or incest, neither a court
judgement nor a police report is required under the abortion laws: the woman’s own statement,
sometimes coupled with a psychosocial investigation, is sufficient evidence.'*” As will be shown in
the section on administrative complaints mechanisms, few countries allow appeals against negative
decisions of the deciding authority.

Methods of abortion also vary depending on the stage of pregnancy. In general, the time limits for
different methods are left for medical authorities to decide, but the legislation may still prescribe diverse
procedures to be followed for each method."® Most countries use the medical and surgical methods,
but a combination of both is also possible. Surgical methods used for termination of pregnancy include
vacuum aspiration (until the 12th week), and dilatation and evacuation (abortions at a later stage of
pregnancy)."® The medical method — drugs terminating the pregnancy by causing uterine contractions

— has proved to be safe and effective until the 12th week of pregnancy.'*°

Accessibility

Termination of pregnancy might in practice not be easily accessible to women, even though a country
has adopted a well-formulated abortion law. There are indeed many factors that may impair a woman’s
access to abortion services. Two examples follow, from South Africa and Albania respectively, illustrating
the obstacles that need to be addressed in order to ensure accessibility for all women.

Both Albania and South Africa, two countries where legal abortion is a relatively new phenomenon,
experience problems in securing equal physical access to abortion services.' Physical access to health
services remains a problem notably in rural communities in both countries. It is often time-consuming
to travel from rural parts to cities, and the cost of transportation is a heavy burden for many."”? In
Albania, an additional problem is the low ratio of human resources within the healthcare sector,'”
especially in rural areas since most of the qualified healthcare personnel have moved to larger cities
despite incentives such as higher salaries in rural areas." In 2002, it was estimated that only about
60% of the Albanian population had access to family planning services.'> A South African evaluation
revealed another challenge: out of the 292 facilities designated to provide termination of pregnancy
services, only 32% were actually functioning.'® It is believed that the judgmental attitude of some

healthcare staff is one factor hampering proper implementation.'”’

In Albania, many women prefer to not visit the closest health service as they fear that confidentiality
will not be upheld. This is another factor that hinders access to reproductive health services. This
problem raises the issue of confidentiality in small communities and reflects the prevailing conception
of reproductive health as a very private matter.”*® In South Africa, lack of knowledge about the law,
possible stigmatisation and preferences for traditional medicines contribute to women resorting to

illegal abortion in several regions.'*
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The above-mentioned challenges can be overcome through continued efforts to increase awareness
among the general population and through training of clinic staff.

Third parties can sometimes bar access to legal abortion services, for instance by physically preventing
women from entering a clinic where abortions are carried out. In France and South Africa, it is an
offence under criminal law to prevent the lawful termination of pregnancy, or to obstruct access to a
facility for the termination of pregnancy.'®

Counselling and information

In order to facilitate the difficult decision whether or not to undergo an abortion, the legislation often
entails provisions regarding information for women on the medical intervention and its consequences,
as well as counselling, and follow-up consultations. The aim is to enable the woman to make an
informed decision. Regulations governing the specific information, which should be given to all women

seeking an abortion, are common.'®!

The relevant healthcare staffs normally have a duty to inform women seeking abortion about their
rights, the different methods of abortion and the immediate and long-term medical risks involved.'*?
To ensure that the woman fully understands the information, it can be given in both oral and written
form, and must be given in a language that the woman understands.'® Standardised information sheets,
including for instance the relevant provisions of the law, practical information on what to bring to the
procedure, explanations of possible medical complications and a list of relevant contact information,
can ensure that the same information is given at all healthcare facilities.'® Another common part
of the mandatory information concerns family planning. In most countries, every woman must be
provided with information on birth control and contraceptives, whether before the abortion — in the
abovementioned written document for instance'®® — or in connection with the abortion.'¢

Personal counselling, often in the form of psychosocial guidance by a professional before and after the
abortion, can be either mandatory or voluntary.'”” For example, in Guyana pre- and post-abortion

counselling is mandatory for the woman.'¢®

Her partner is also encouraged to participate. A waiting
period of 48 hours is required between the first request for abortion and the performance of the
abortion.'® Another solution is found in Sweden where all women are offered voluntary pre-abortion
counselling, and voluntary post-abortion counselling in cases where the abortion is carried out after

the 18th week of gestation.'”

Follow-up consultations after the abortion aim at ensuring that the abortion has been completed,
examining the woman’s health and sometimes also providing additional counselling.

Public information campaigns regarding access to abortion and the consequences of abortion, but
also regarding contraceptives and sexual health in general, have proven essential in all these countries.
Education in schools is crucial as well. The identified good practices regarding information and
education target both boys/men and girls/women, and stress the equal and shared responsibility of
both sexes in the context of reproductive health.

Below, examples of public information campaigns and strategies are provided. They illustrate different
approaches chosen to address prejudices and lack of information on abortion.
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Example

In 2002 only 75.1% of Albanian women between 15-49 years living in marriage or in unions

used contraception. However, 67.1% used the traditional method of withdrawal, whereas modern
contraception methods (including birth control pills, condoms and sterilisation) were used by 7.9%.7
The main obstacle to contraceptive use is patriarchal structures, which put the responsibility for
protecting women from unwanted pregnancies solely on the women. The Albanian Ministry of Health
has tried to tackle these negative attitudes through, for instance, awareness-raising campaigns in the
media and home visits by midwives.'”? In 2005, a TV-advertisement campaign was launched on both
public and private channels, aimed at demonstrating the responsibility of men and women alike.?’3
Television was chosen as the medium for information dissemination as the Reproductive Health
Survey had showed that TV was one of the main sources for sexual information.74

Example

Within the Swedish public healthcare system, maternity centres, gynaecology clinics, abortion clinics
and youth centres provide information on contraception and abortion. The telephone directory, which
is distributed for free to all households and available on the Internet, includes contact information
to all healthcare institutions in each county. In order for information to reach persons speaking a
language other than Swedish, a state-funded webpage on reproductive health matters in 13 different
languages has been created.”s Access to information on web pages necessitates access to the
Internet. In the Swedish setting, however, most people do have access to Internet either at home, at
work, at school or at public libraries.’”® Free healthcare advice is also provided via a specific toll free
number in most counties. 77

Example

Sexual education in schools is a crucial component of awareness raising. To secure that all children
and young persons receive sexual education, many countries include it as a mandatory part of

the curricula for both private and public schools.””® In order to stress the importance of equal and
shared responsibilities of the sexes in regard to sexuality and reproductive health, the subject
focuses not only on biological facts but also includes discussions on relationships, values, gender
and prejudices.”” Nonetheless, experience shows that the key to successful sexual education lies
with the teachers. It is vital that they feel at ease with the subject and that they possess sufficient
knowledge to teach the subject appropriately.® Therefore, a first step is to educate the teachers, for
instance through the inclusion of sexuality and reproductive health as an obligatory component of
teacher training at the universities.®
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Example

In both Albania and Sweden, specialised youth centres have proved to be an efficient way of
reaching out to young people, girls and boys alike, with information and assistance.’®? Some
common features influencing the success of youth centres can be identified:

e The premises are easily accessible, centrally located and separated from other activities
Opening hours are adapted to school hours
Visits are free of charge
Parents are not informed of a visit unless the client agrees
Outreach work is conducted in cooperation with schools
The centres offer both healthcare services and social services, targeting sexual and
reproductive health as well as psychological and social health

Competent service providers

It is imperative to regulate the procedure for the termination of pregnancy since it involves basic
human rights and affects the physical integrity of the person on whom the abortion is made. It is
essential that the competent authorities be designated to carry out abortions, that the conditions in which
an abortion can be performed are determined, and that the quality of services together with the education
of healthcare staff is supervised. The collection of data among service providers is another important
element of the legal framework that serves as a tool for analysis of the country situation in the context
of abortion. All selected countries require that service providers collect specific data regarding
abortion, and that the data is transmitted to a central authority at regular intervals.'®® As a matter
of fact, all countries have provisions whereby only registered physicians and sometimes also nurses
and midwives are allowed to perform abortions. Similarly, abortions may only take place at registered
healthcare facilities.”®* Though national rules in this area differ, reflecting each country’s legal culture,
it is important to observe that such regulations exist and their modalities.
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Another essential matter in the context of service providers is the importance of providing healthcare

also to women who suffer complications from illegal abortions.'®

In order to illustrate the regulation and supervision of competent service providers in the different
countries chosen, the examples of Sweden, South Africa and Albania are given below:

Example

In Sweden, all abortions must be performed at a general hospital or in another approved medical
institution by a person who is registered in the professional register as a physician.®®® To be eligible
for employment within the healthcare sector, physicians, nurses and midwives must be registered
in the national professional register. University education leading to a profession within healthcare
must include abortion and reproductive health in their curricula. Hence, all registered healthcare
professionals have acquired some knowledge in this specific area. A national health authority is
responsible for supervision of quality and safety of healthcare institutions and their personnel.®”
As abortion constitutes a health service under Swedish legislation, all general laws and regulations
governing healthcare apply to abortion services. As a consequence, abortions shall be performed
with respect for the rights to non-discrimination and dignity.®®® Other requirements for healthcare in
general, which are relevant in the context of abortion, include good sanitation, safety, accessibility,
respect for each individual’s integrity and self-determination®® as well as guarantees of medical
confidentiality and privacy.°

As regards data collection, the Swedish national health authority provides a good example. It
compiles data given on a monthly basis by healthcare providers, indicating the total number of
legal abortions in the country together with the woman’s age, her country, municipality and parish
of residence, previous deliveries and abortions if any, the clinic where the abortion was performed,
the form of care, the stage of pregnancy at the time of the abortion and the method used.®* Secrecy
rules apply: information enabling the identification of a woman who has undergone an abortion may
thus not be disclosed. »2
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Example

During the first twelve weeks of pregnancy, South African registered midwives and nurses who have
completed a specific training course are authorised to carry out abortions. After the 12th week, only
registered physicians may perform abortions.s The widening of the scope of service providers aims
at increased accessibility of services. Research shows that trained midwives and nurses are well
suited to provide high-quality abortion services in the absence of physicians.* The objective to
provide abortion services at the lowest level of the health system is also reflected in the provision
of education. Governmental training initiatives for healthcare providers have so far included value
clarification workshops, training for both doctors and nurses in manual vacuum aspiration and
training regarding contraception and emergency contraception. Non-governmental organisations
assist with training for counselling and provision of abortion services.»s

The law also includes a number of criteria that have to be met by every healthcare facility wanting
to be accredited to carry out abortions. Accredited healthcare facilities must have access to the
following:

e Medical and nursing staff

e An operating theatre

e Appropriate surgical equipment

e Drug supplies for intravenous and intramuscular injection

e Emergency resuscitation equipment and access to an emergency
e Appropriate transport should the need arise

e Facilities and equipment for clinical observation

e Appropriate infection control measures

e Safe waste disposal infrastructure

e Telephones as a means of communication.?®

The responsibility for supervision and accreditation lies with the Ministry of Health, but is exercised
in close cooperation with provincial bodies.”

Example

Drawing from its own experience, the Albanian Ministry of Health strongly recommends any country
that introduces legal abortion to carefully regulate the supervision of private clinics in the abortion
law and accompanying regulations.?® The abortion law, adopted at a time when private clinics were
not authorised to perform abortions,*? only provided for supervision of public clinics. This problem
of lack of surveillance grew with the increasing number of private clinics, making it essential that

a system of supervision be set up also for private healthcare clinics. Today all private clinics are
obliged to follow the abortion regulations, but violations are still common.2® In order to improve
the situation, the Ministry of Health is revising the system of surveillance and of statistical reporting
in cooperation with the United Nations. Reforms are also underway concerning the licensing of
physicians and accreditation of abortion clinics, both within the public and the private sector.>*
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Albanian healthcare personnel are in need of comprehensive and continuous training on reproductive
health, including on safe abortion and modern contraceptives. It remains a problem that the

older generation of healthcare staff tends not to recommend modern contraceptives and to be
judgemental towards unmarried women who want counselling for contraceptives.>*? With the
introduction of a programme of free contraceptives, governmental trainings on family planning and
counselling targeting family doctors, nurses and midwives have started. So far, the staffs in 400 out
of 600 primary healthcare centres have already received training, with trainings to follow also for the
remaining centres.23

Sanctions for violations of abortion legislation

Healthcare staff might have ethical objections towards carrying out an abortion. Countries may choose
to allow or prohibit conscientious objection to abortion. It is also possible to prohibit conscientious
objection to abortion under certain circumstances, or to mandate the referral to other service providers.
Whatever solution chosen, it is crucial if one wishes to act in accordance with international standards
that the right to conscientious objection does not undermine women’s access to legal abortion services
in practice.

Sweden represents the strictest approach on this matter as conscientious objection is prohibited. A
physician who is employed at a clinic where abortions are performed can only refuse to carry out an
abortion if the abortion itself would endanger the life or health of the woman.” An intermediary
solution is found in Guyana where conscientious objection is generally allowed. However, if the
immediate termination of pregnancy is required to save the life or health of the woman, conscientious
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objection is not permitted.?” France chooses another approach. A conscientious objection to abortion

is permitted, but complemented with an obligation for the practitioner to immediately inform the

woman of the refusal and to refer her to another physician able to perform an abortion.*

Considering the serious nature of a medical termination of pregnancy, the legislation in all surveyed
countries criminalises abortions without consent as well as abortions carried out in contravention
of the law. Such legal provisions enable women to have recourse to legal action against doctors or
institutions that fail to abide by the law. On the other hand, under a very restrictive abortion law that
criminalises women undergoing illegal abortions, reporting a physician’s negligence is not conceivable;

women then have no possibility of redress.?”

The most common criminalised acts, or omissions, concern abortions carried out:

+  Without the woman’s consent
«  After the legal time limit

+ By an unauthorised person

+  Atanon-accredited facility

+ Indisregard of legal regulations®*®

Sentences vary from fines to imprisonment depending on the seriousness of the crime, and on the legal

system of each country.?”
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Civil and administrative responsibility

It follows from international standards on discrimination and on health that individuals should
have a means of complaining of denied access to services. This also includes denial of services on
discriminatory grounds, or a physician’s negative decision in general, and furthermore the quality of
medical treatment. It has been mentioned that criminalisation of lack of action or wrongful action by
medical practitioners can be effective as a tool for securing reproductive rights of women. Civil and
administrative responsibility of healthcare providers can, nonetheless, also be efficient in cases where
medical staff violate legal obligations. If abortion is criminalised, however, any such procedure and
access to legal remedies are limited. In such cases, women stand, in practice, outside the possibilities
of suing for malpractice or other violations of their dignity. There are other ways for women to seek
redress than going to ordinary courts. Just to mention a few examples that we have found in the legal
systems that we examined: constitutional courts, ombudsmen, patient committees and disciplinary
boards and, of course, fines, conciliation, withdrawal of license, requisition of equipment and penal
denunciation.

As mentioned above, after the expiry of the time limit for abortion upon request, third party
authorisation is required. Unfortunately, only a few countries allow appeals against negative decisions
from the authority that assesses the woman’s reasons for abortion. Albania is an exception in this
regard. According to its legislation every individual has the right to appeal against third party decisions
in cases where their reproductive rights are violated.?’® Another variation on this theme is found in
South Africa, where all patients have a right to request a referral for a second opinion from another
healthcare provider.?"

Physical barriers, economic barriers and discrimination can also impair access to abortion services.
In these cases, it is important that complaints can be lodged, and that the woman in question receives
redress. A first step to ensure equal access for all would be to include an explicit right to reproductive
healthcare in the national legislation. In South Africa, the Constitution includes the right to access
reproductive healthcare.”’? As a consequence, an individual who is denied access to abortion may
be able to appeal directly to the Constitutional Court.?"* Another possibility is to legally protect the
right to reproductive health through the enactment of a specific law on the subject, as is the case in
Albania.?"* The Albanian law gives every individual a right to reproductive choice, to reproductive
health education and to qualified care for sexual and reproductive health.?’> An important feature
of the law is the inclusion of an explicit right for individuals to appeal against actions, decisions and
injuries of third parties, when their reproductive rights are violated.?'® In cases where access is barred
on discriminatory grounds complaints can often be lodged with complaints mechanisms established to
deal specifically with discrimination. These mechanisms can, for example, take the form of ombudsmen
or equality courts.
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The Swedish example below demonstrates several possible recourses for an individual who wants to
lodge a complaint concerning the quality of healthcare services.

Institutions Tasks Consequences

National Medical Assesses faults or negligence - Warning

Disciplinary attributable to members of - Reprimand

Board*? healthcare staff - Removal from professional
register

Patient Committees/ Assists and supports patients within the |- Reports to relevant

Patient public healthcare system healthcare

Ombudsmen?® institution

Patient Insurance Administers mandatory insurance - Financial compensation

Scheme?9 for public and private healthcare

providers
Ordinary court system Adjudicates civil claims for damages - Awards for damages

Individual cost of abortion

The cost for abortion born by the individual patient is an important factor in the context of safeguarding
equal access to legal and safe abortion services. Another important aspect is the costs of contraceptives.
To avoid the use of abortion as a birth control method, affordable contraceptives must be available and
accessible to the general public. The following table provides an overview of the costs for abortion and
contraceptives in Albania, France and Sweden:

Costs related to termination of pregnancy

Country Cost for abortion Annual cost for birth Additional comments
control pills
Albania Public sector: Free of charge** Due to the institutionalised and
30 USD deeply rooted informal payment
Private sector: system within the healthcare
50-70 USD** sector, an abortion will in

practice cost around 100-300
USD depending on the week of
gestation.???

In cooperation with the UNFPA,
birth control pills and condoms
are provided free of charge until
at least 2010.2%

France 250-360 USD* 0-140 USD The cost for abortion is refunded
(Depending on type) by social security with 80%.
Minors and women Minors and women with scarce

who are not insured by | resources can get an abortion
the social security: free | free of charges.
of charge?
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Sweden Swedish citizens: max. 125 | Swedish citizens: 35— | The Swedish differentiation
USD224 140 USD (depending on | between Swedish citizens and
Registered asylum seekers: | type)??” other nationals is the subject
max. 55 USD?? Registered asylum of a national debate,?*® and has
Other nationalities: seekers: been criticised by international
690—2070 USD??¢ max. 55 USD?2® human rights bodies.?3°

Reproductive health policies

When it comes to reproductive health policies, a few issues seem to have been particularly essential for a
successful implementation of the abortion laws. Not only the law but also the policy has to be formulated
in a sufficiently clear and understandable manner, enabling it to be applied directly by the relevant
authorities. Furthermore it must be supported by a sufficient budgetary allocation. The consolidation of
the social acceptance of abortion is equally crucial. Here, the role of non-governmental organisations
entering into a constructive discussion with the governmental authorities prior to the adoption of the
law seems to be vital. The presence within the government of a key person or body active in reproductive
health matters and willing to support the implementation of the legislation at full length has proven
to be influential.

A broad approach towards gender and health needs to be adopted, comprising, for example, measures
directed against gender-based violence and discrimination on a broader scale. In some cases, health
policies contain measures of a more practical nature, such as the dissemination of contraceptives or
the provision of free healthcare, in particular for women and young people. Additionally, it is crucial
that policies target not only women but also men as both sexes should share an equal responsibility in
regard to reproductive health. In order to evaluate policies, follow-up needs to be established.

Essential elements of good practices

+  Value consolidation

+  Active key persons at a high level

+  Broad approach towards reproductive health
«  Dissemination of contraceptives

+  Follow-up

Value consolidation and active key persons at a high level

Guyana provides an example of a country in which the consolidation of the abortion law has been
successful and the role of a minister instrumental. The present abortion law was preceded by at least 20
years of active discussion for and against abolishing the criminalisation of termination of pregnancy.?”!
Abortion was illegal in Guyana until 1995. In the early 1990s, the Minister of Health expressed support
for a more liberal abortion law.**? Encouraged by this statement, the pro-abortion groups provided the
government and the public at large with reliable facts and data on the actual situation in the country via
surveys on the incidence of abortion and on attitudes towards abortion among healthcare personnel,
university students and teenagers and representatives from the legal profession. The groups argued that
they, too, wanted to see fewer abortions, and that the adoption of a liberal law could help reduce not
only the number of unsafe abortions but also the general incidence of abortions.”* The results of the
inquiries showed that illegal abortion existed on a very large scale and that unsafe abortions were the
cause of many deaths. The alarming findings convinced the decision-makers and the general public of
the need for a law permitting abortion as a means for the improvement of women’s health.**
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A broad approach to reproductive health

In Sweden, one of the public health policy’s main objectives is to guarantee the enjoyment of safe
sexuality and good reproductive health as this is regarded as central to the individual’s health and
well-being.**® With this objective in mind, measures are undertaken aiming at preventing unwanted
pregnancies and sexually transmitted diseases, at protecting women against gender discrimination and

at eliminating sexual violence against women.**

Albania, France and South Africa further exemplify how reproductive health can be an integrated
component of several different policies and strategies. For instance, policies on family planning,
health sector reforms, adolescent health, HIV/AIDS and social affairs may encompass measures for
the enhancement of the population’s reproductive health.”” Information campaigns, establishment
of family planning centres, supervision of quality and contraceptive security are other envisaged
measures.””® Contraception seems to play a crucial role in reproductive health policies in view of the
importance of accessible and affordable contraceptives to minimise the number of abortions.**’ South
Africa’s contraceptive policy connects access to modern methods of contraception with a number of
human rights, including non-discrimination and the right to decide the number and spacing of one’s
children.*

Follow-up of policies

In Sweden, where the administrative control is strong, the national health institute coordinates a national
follow-up of the public health policy and publishes a report on its findings every fourth year. The follow-
up and evaluation include the development of indicators, analysis of the effects of the measures taken,
cost-analysis, analysis from a gender perspective and analysis from an ethnic perspective.*! Another
way of measuring implementation is to make, as in Albania, nationwide reproductive health surveys.***
In such a survey, variables such as the number of abortions, whether the abortion was performed at a
public or a private clinic, birth rates, child mortality and maternal mortality can be present. In addition,
a reproductive health survey provides useful information about where specific measures are needed in
the future. Similarly, a South African evaluation of the implementation of the termination of pregnancy
act, two years after its enactment, provided policy makers with valuable input and recommendations
for the future.”® The evaluation demonstrated that unequal access to abortion services continues to be
a major problem. Thus, it recommended expanded service provision, and suggested that each province
should demonstrate its progress in this respect on an annual basis.**
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Non-Marital Cohabitation

Introduction

Customary union policy and legislation are presented and analysed with regard to Croatia, Trinidad
and Tobago, France and New Zealand. These countries differ from each other when it comes to size,
religion, social and economic situation and legal culture. They have been selected here for what they
have in common: they all provide for legal protection of cohabiting non-married couples. The countries
all meet international standards on these issues, although diverse approaches have been taken in the
different countries.

As concluded above, international human rights law does not require states to enact legal protection
for customary unions. Nevertheless, it could be argued — and has been argued by some of the treaty
monitoring bodies — that the right to equality and non-discrimination demands that different forms
of relationships are equally protected with regard to the above-mentioned rights. There is a tendency

among states towards adopting protective legislation regarding customary unions.**

This section focuses on a number of key elements in regulating customary unions as well as on the
challenges in the implementation in practice of such regulations, which have been identified through
the research and the analysis of the selected countries. It also examines the underlying policies and the
information disseminated to the population at large regarding rights and obligations arising out of
customary unions.

Laws regulating customary unions: Crucial elements

Laws regulating customary unions often aim at providing financial safeguards and protection of the
economically weaker party in the union. The scope of the protection varies from country to country,
but as a general rule certain areas are systematically subject to legal regulation.

Areas subject to legal regulation include property division at the end of the relationship, whether
through separation or upon death, maintenance obligations and children. In many countries, the
concept of cohabitation is also integrated into other legal fields such as criminal law and insurance
law. A first precondition for the legal protection of cohabiting couples is however the legal definition
of cohabitation. Here, the main variation between countries lies in the legislator’s choice between the
de facto approach and the contractual one. In both cases, though, certain criteria for the constitution
of a customary union exist. Some countries also allow couples that fulfil the de facto definition of a
customary union to opt out from the legal provisions, in whole or in part, by way of contract. Good
examples of legal regulations concerning customary unions can, thus, contain the following variables:
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Crucial elements of cohabitation

+  Defining cohabitation

+  Contracting out

*  Maintenance

«  Children

+  Other legal consequences

+  Ending the customary union

«  Property division upon separation
+  Inheritance

+  Legal remedies

Defining cohabitation

The good examples of laws on cohabitation vary in their definitions of what is recognised as
cohabitation. Customary unions, as we also call them for the purpose of this report, may or may not be
open to both different- and same-sex partners; they may be defined on the basis of de facto criteria or
on formal registration; and they may or may not be open to persons who are simultaneously married
to or involved in a customary union with someone else.

When it comes to deciding whether or not a couple is cohabiting in a legal sense, the partners’
genders can be a determining factor. In some countries, both homosexual and heterosexual unions
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are recognised,”® while in others the partners must be one woman and one man.**” Heterosexual and

homosexual relationships can either be regulated in the same legal statutes*® or in separate acts.**’

In countries taking a de facto approach, customary unions are defined through the existence of a factual
situation. The law normally sets out certain criteria that need to be fulfilled for a union to be legally
recognised as a customary union. These criteria can be fixed in the sense that they are compulsory for
all customary unions, or they can be flexible in the sense that they leave space for individual assessment
in each case.” By contrast, the contractual approach only recognises customary unions where the
partners have concluded and registered a contract. Consequently, the latter approach requires the
partners to a customary union to take positive action to obtain legal protection and recognition.

In France, the two approaches to non-marital cohabitation coexist in law. However, we chose to focus
here on the contractual approach (Pacte Civil de Solidarité) for two reasons: firstly, France is the only
country among those comprised in this study that illustrates the contractual approach to customary
unions; secondly, under French law, the contractual form grants more rights to partners than de facto
cohabitation. Non-marital union can thus be formalised by way of a contract between the two partners,
organising their common life, and registered at the court office.”" A joint declaration at the tribunal
under the jurisdiction of which they have their common residence has to be made by the persons
willing to conclude a contract.*?

A certain stability and duration of the union are two common de facto circumstances that form criteria
for legal cohabitation. The minimum time limits set by the law can vary, and in the examples we have
studied, they demand from three to five years of cohabitation.”® As is shown below, time limits may
not be an absolute criterion but can be one of several factors playing a role in defining cohabitation.
Another common criterion is the existence of children. The fact that there is a child born within the
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relationship can in itself confirm the formal existence of a union; the non-fulfilment of the prescribed
time limit may then be disregarded. This is the case in Trinidad and Tobago.”* In other countries, the
presence of children within a customary union constitutes a strong, although not decisive, indication
of the existence of such union.? There are also examples where the law does not take the existence of
common children into account at all.**

Another essential factor, which may in itself qualify a relationship as legally recognised cohabitation
is that one partner has made substantial contributions to the relationship.*” Such a contribution may
include not only substantial financial contributions but also cover other contributions, such as those
made in the capacity of a parent or homemaker.*®

A precondition for a customary union is normally that the two persons live together. This precondition
can be without any additional requirement as to the form of their relationship, or, more specifically,
with a requirement of a marriage-like relationship. New Zealand has a very flexible definition that
allows the authorities, when establishing whether or not a relationship is a customary union, to weigh
different factors against each other. Taken together, these criteria have much in common with the
features of marriage.

Example

A number of requirements are to be fulfilled for a relationship to be recognised as a legal form
of cohabitation in New Zealand. In determining whether two persons live together as a couple,
all the following circumstances in the particular situation are taken into account:

e The duration of the relationship

e The nature and extent of common residency

e The sexual relationship

e The degree of financial dependence or interdependence
e The ownership, use and acquisition of property

e The care and support of children

e The degree of mutual commitment to shared life

e The performance of household duties

e The reputation and public aspects of their relationship?s?

However, none of these circumstances are necessary for the court to conclude that a de facto
relationship exists. The court is instead free to attach such weight to the evidence as it deems
appropriate.°

The general purpose of laws on cohabitation can be to offer protection to people who choose not
to get married. It may also be a question of equality between different confessional approaches to
cohabitation and relationships or, as already mentioned, a question of protecting the economically
weaker party. Depending on the approach taken in this regard, protection offered to customary unions
in which one or both partners are already in other relationships vary. In Trinidad and Tobago and
in New Zealand, the laws recognise cohabitation between two persons where one of them or both
is already married to someone else or in another union.”" On the other end, the French legislation
does not allow for registration of cohabitation if one of the partners is married or already in another
registered cohabitation.?? Similarly, in Croatia, a de facto union is not recognised as such if one of the
partners is married, or engaged in another customary union.*
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Contracting out

Even when cohabitation is de facto established, most countries allow couples to opt out from the legal
framework, in whole or in part, by way of contract. In the case of countries with a contractual approach,
the possibility to contract out is inherent to the approach itself and is hence not legally regulated.

Acts regulating the possibility for partners to contract out differ regarding the possible scope of the
partners’ contract and the formalities surrounding it. Whereas all countries allow couples to contract

264 some still enable the

out from all relevant provisions regarding property division and maintenance,
courts to set aside or alter parts of the contract would its enforcement cause grave injustice.**> On
the other hand, the weaker party may still be protected by formalities required to enter into a valid
contract. For instance, it can be required that both parties have independent legal advice, including
information on the consequences of the contract, before signing the contract.**® It further seems to be
common to require that a lawyer witnesses the written signatures of the parties at the conclusion of
the contract.”” In some countries agreements between the partners only produce legal effects towards

third parties if they are entered into public records.**®

Maintenance

Upon cohabitation may follow, similar to marriage, mutual responsibilities, such as maintenance. As is
shown subsequently, these obligations may arise already during the relationship or, more commonly,
after its dissolution. In the case of France, which has adopted the contractual approach, the partner’s
obligation to maintain his or her partner is present already within the cohabitation. Partners bound
by a French contract commit themselves to a common life, and to provide mutual assistance as well
as material aid to each other during the duration of their relationship. Unless the partners decide
otherwise in their contract, the material aid should be proportionate to their respective means.***
Another alternative to the legal regulation of maintenance during a relationship is to leave it to the

partners to set up a voluntary contract that is binding before a court of law.?”°

In all the studied countries, which have chosen a de facto approach towards cohabitation, there are
examples of maintenance after dissolution of a customary union.?”! Various circumstances precondition
a partner’s responsibility to step in financially. The most important factors concern differences between
the partners’ standard of living and earning capacities because of the division of functions during the
relationship,”* the need for the applicant to undergo training or education to become self-supporting*”?
and his or her need to support a child born within the cohabitation relationship.”’* The maintenance
is paid during a certain period of time, varying from a short time to three years, or to long-term
maintenance in cases where children are involved. Decisive factors are the length of the union, the
financial resources of both partners and their age. If the person receiving maintenance remarries or
enters into another customary union, the obligation for the ex-partner to pay maintenance usually

ends.?”
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Children

As demonstrated by both the legal criteria governing cohabitation and those applicable to maintenance,
the presence of children in a relationship often affects the level of legal protection granted to the
customary union. With the view of protecting the child, it is important that the consequences of being
born by cohabiting parents are similar to those of being born in wedlock. In other words, the way
in which the parents have chosen to live must neither affect their parental responsibilities nor the
rights of their children. This is the main rule in the countries we have examined. Parents thus have
equal responsibilities to share custody rights and responsibilities for the welfare of their children.”®
All matters concerning children are to be decided according to the principle of the best interest of the
child.”” The government of New Zealand has recently stated its intention to work towards a change
of the presumption rules for paternity due to the significant number of children born in de facto
relationships. The proposed new presumption rules would extend to de facto couples (of opposite sex),
but the exact formulation of the presumption rule has not yet been established.”*

In Trinidad and Tobago it is possible for partners to make a cohabitation or separation agreement on
their duties towards the children. However, it can never affect the court’s power to make an order with
respect of the custody of children.” Provisions in such agreements relating to the education and moral
training of children, financial support for children and access to children are disregarded by the court
if it is in the best interest of the child to do s0.**

Other legal consequences

For a customary union to be equivalent to a marriage, it is important that cohabitant couples receive
a protection in many areas of the society, such as in criminal law issues, in social security matters and
in tax law regulations. An example of equality in criminal law concerns the possibility of acting as
a witness against the partner in a criminal case. In many countries, a person is allowed to refuse to
testify against his or her spouse, and the same provision applies to cohabiting partners in, for example,
Croatia.” Similarly, cohabiting partners should be protected against domestic violence on equal terms
with married couples.”? There are examples of equality between marriage and cohabitation with regard
to social insurance issues. These comprise health insurance, as well as social aid in various forms.** The
French law also treats marriage and customary unions alike in the context of taxation.**

Ending the customary union

In countries adhering to a de facto approach, cohabitation naturally ends when the factual criteria
constituting the union are no longer at hand. Thus, the partners can simply move apart without
having to go through any formal procedure. On the other hand, where a contractual approach governs
cohabitation, the contract forming the union must be formally dissolved and the dissolution registered.
Even in the dissolution of de facto unions, however, a contract outlining the division of property may
be required. For such a contract to be legally valid it is possible to demand that it has been entered
into a public register, or that it is foregone by legal counselling and witnessed by third parties.?®> When
the partners fail to agree on the division of property, or on other matters arising in the context of
dissolution, the case can be referred to a court for settlement of the dispute.
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Property division upon separation

There are different ways to approach the division of property after the dissolution of cohabitation.
From a gender justice point of view it is essential, having in mind the fact that women often own less
property than men and perform more unpaid work than their male partners, that the dissolution
does not result in an unfair situation for the woman. As mentioned above, the legal regulations will
normally step in only if the case is referred to court settlement.

It is important to define what property is included in the statutory division. In most cases, a distinction
is made between personal property and shared property, hence between property not subject to
division and property that shall be divided between the partners. Property subject to division shall,
as a general rule, be divided equally between the partners.?® One interesting example is found in New
Zealand. There the law regulates in detail the property subject to division. Relationship property, i.e.
property subject to equal sharing, include the family home, family chattels, all property owned jointly
by the partners, property owned by either partner immediately before the beginning of the relationship
if intended for the common use or benefit of both partners, property acquired after the beginning
of the relationship if intended for the common use or benefit of both partners, income and gains
from relationship property and the proportion or value of life insurance policies attributable to the
relationship.”®” All other property is separate property and shall generally not be divided between the

partners.?®

On the other hand, Trinidad and Tobago provides an example of a broad definition of property. Property
subject to division includes real and personal property as well as any estate or interest (present, future
or contingent) in such property.”® The French approach is different, and the main principle is that each
partner personally owns all property he or she acquired before or during the cohabitation. Where none
of the partners can establish his or her ownership of a property, the said property, whether movable
or immovable, is deemed to be owned equally and jointly by both partners. In a contractual clause,
partners have the possibility to choose common ownership for property they acquire during the union,
together or individually; however, the law defines property that is excluded from joint ownership and

remains the exclusive property of each partner.?

There are also examples of regulations on the competence of the competent authority or court in cases
of conflict concerning property. Some countries have vested the courts with rather extensive powers in
order to ensure the redress of economic disparities between the partners. The courts are able to order
a lump sum payment from one person’s share of the relationship property to the other, or to order one
partner to compensate the other for an increase in value of his or her separate property. In doing so, the
court considers whether the incomes and living standards of the partners are likely to be significantly
different because of the division of functions during the relationship, for instance if one partner stayed

at home to care for their children while the other partner built up his or her career.”!

In keeping with international standards, if cohabitants are legally protected in the national law, that
protection should also cover cases where one or both partners are already in another relationship.
In situations where one or both of the cohabiting partners also have a legal spouse or another de
facto partner, legal provisions on the division of property when competing claims exist may thus
be established. In New Zealand, detailed regulations determine the priority of claims between all
involved parties. If the relationships are successive, property shall be divided in accordance with the
chronological order of the relationships. Property shall be divided according to its attribution to the
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different relationships in the situation of contemporaneous relationships.”> Marriages and de facto
relationships are thus treated equally.

Inheritance
A crucial issue for partners to a customary union is the inheritance after the death of one partner. The
partners to customary unions can either be granted the same rights as spouses or lesser rights, if any.

In New Zealand and Croatia, partners to customary unions possess the same rights as married partners
in this respect. In both countries inheritance is connected to certain preconditions, but the main
principle is that the customary union partner inherits property.”* In New Zealand, a surviving partner
chooses which rules to apply to his or her case. The available options include the division of property
rules, also applicable upon separation, to abide by a will if one exists or to take what is left under the
intestacy rules.”” When more than one partner exists, the rules on priority of claims are equal or
similar to those applicable upon separation.?>

A lesser degree of protection is granted in Trinidad and Tobago, where cohabitants recently were
awarded inheritance rights. Such rights are however not equal to those enjoyed by spouses.”®® Under
the provisions governing succession, a cohabitant is a person who has been living with the deceased
person in a customary relationship for at least five years immediately preceding his or her death.*’
Hence, the definition of cohabitant differs from the act governing property division and maintenance
upon separation, under which the time limit may be disregarded if certain circumstances are at hand.
Yet another limitation under the succession rules is that only one cohabitation relationship can be
taken into account for the purposes of the act, which may cause an unjust situation.?”® In a situation
where both a cohabitant and a spouse exist, the cohabitant will only be awarded the part of the estate
that was acquired during the time of the cohabitation relationship.*® Consequently, when a balancing
has to be done, marital relationships are still prioritised.

In France, a different solution altogether has been chosen. Customary union partners are not, in
contrast to married persons, each other’s primary heirs. The surviving partner can inherit a share of
his or her deceased partner’s property (or all of it if the deceased partner had no child, descendant or
surviving spouse) provided the latter had decided so in a will.’*® The surviving partner can stay for
one year for free in the common residence; afterwards, he or she can stay only if the deceased partner,
owner of the said residence, allotted it to him or her in a will. The inheriting partner will then owe
monetary compensation to the deceased’s primary heirs, if any. As regards rented common residence,
the law provides that the contract is transferred to the other partner if the lessee dies.*"!

Legal remedies

In all the selected countries, cohabitants can turn to courts for a legal settlement of disputes. Domestic
rules governing jurisdiction and appeal vary between the chosen countries. In the context of appeal, it is
important to note that all countries allow parties to appeal decisions and judgements by the respective
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courts.”” The type of court handling these cases varies between ordinary courts, family judges and

specialised family courts.
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The court’s jurisdiction often limits the right to lodge a case before a court. One example of this
from Trinidad and Tobago shows that courts only have jurisdiction if at least one of the parties is
domiciled in the country, and both parties lived together in the country during at least one third of
their cohabitation relationship.*® Another important aspect concerns time limits to the instigation of
a case. Most countries set time limits, sometimes different depending on the matter, ranging from six

months to three years from the date of separation or death of one of the partners.**

In Croatia, neither family courts nor special family law departments in civil courts exist. Thus, disputes
between cohabitants are referred to ordinary courts following ordinary procedural rules. On the other
hand, France has specialised family judges that hear cases relating to, for instance, cohabitation.”” In
New Zealand, family law-related cases are settled before family courts.*® Trinidad and Tobago has
recently opened a pilot family court.’*” Both Trinidad and Tobago and New Zealand further apply
special procedural rules to all family disputes, with focus on mediation and conciliation.*®

With regard to access to courts, several important aspects need to be considered. These include
economical, geographical and non-discriminatory accessibility for all. Lack of financial means often
constitutes a barrier for justice. Here, legal aid schemes can be one way of ensuring equal access to
justice. Most of the selected countries provide legal aid to litigants in family cases, provided that they
lack sufficient financial means to pay themselves.*”” In order to ensure access to courts, it is important
that they are geographically spread throughout the country.’® It also seems that the establishment
of family courts can contribute to better accessibility by being a one-stop shop. One such example is
Trinidad and Tobago, where the family court provides litigation services side by side with services of
social workers, legal aid officers, mediators and probation officers.’’' As a consequence, parties may
only need one trip to the court to get access to all the services they need. Another feature of the new
court is the establishment of a special day-care centre where visitors” children are attended to, hence

making it easier for parents to access the court’s services.*

Information and education
It is crucial that information on rights and obligations arising from customary unions is disseminated
to the general public in order for persons living in customary unions to make use of their rights.

In New Zealand and France, the enactment of new legislation governing non-marital cohabitation
received extensive media coverage, which helped to spread information about the new provisions.’*?
Currently, information on the legal provisions governing those relationships is available from a variety
of sources. General legal information is available at the courts, in the form of informative leaflets, at
the web pages of the courts and through personal information from court coordinators.’* In these
two countries, community law centres mainly funded by the state and geographically spread over the
country provide free legal advice and assistance to the public on all legal issues, including on family

laW 315

In some cases, they may also legally represent individuals in court.’*¢

New Zealand provides another good example of civil society activities in this context. The voluntary
organisation Citizen’s Advice Bureaux provides free, confidential advice and information to the public
on any query through its volunteers. Its 87 branches can be reached by personal visits or via a toll-
free telephone number.’'” The organisation deals with around half a million clients each year, which

indicates that their services are both widely known and accessible.’*®
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Another ongoing state initiative is the National Survey of Unmet Legal Needs & Access to Services in
New Zealand, which covers all fields of law. Among other things, the survey aims at identifying barriers

to legal information and advice, and at measuring access to different legal services.*’

On the other hand, in Trinidad and Tobago the new legislative provisions on cohabitation have not been
coupled with any general awareness-raising campaigns.*”® Even though the family court has launched a
series of promotional programmes to raise awareness of its services, people in general are not aware of
customary union rights and obligations.”” This example further points to the importance of coupling
new legal provisions with awareness-raising programmes.

Policies
There is a lack of explicit and regularly evaluated policies on the gender aspects of customary unions —
nor are those aspects generally included into general gender equality policies.

New Zealand has taken a very progressive approach with regard to financial aspects of customary unions.
Since only a few years, the financial effects arising from marriage and de facto unions, homosexual
as well as heterosexual, are generally the same.” This legal change should be regarded in light of
an increasing number of de facto relationships. Figures from 1996 showed that one in four men and
women lived in a de facto relationship.’” Among young persons, de facto relationships are today much
more common than formal marriages.”?* Family court statistics show that the number of applications
involving de facto relationships have increased over the years, from 9% in 2002 to 25% in 2004. It is
also interesting to note that women accounted for 70% of the total number of applicants under the
main act regulating customary unions.*” This can be regarded as an indicator of the need for protective
legislation to redress gender inequalities.

In Trinidad and Tobago, legal protection for heterosexual cohabitants has similarly been enacted within
the last decade as a response to the growing number of customary unions in the country.*”® The aim of
the new legislation is to redress some of the injustices and hardships caused by the non-recognition of
obligations within such unions.*”” Yet the intent is not to equate de facto relationships and marriages.
The government affirms that it wants to preserve the institution of marriage. Hence, the new laws are to
handle the injustice arising at the end of cohabitation, while refraining from undermining the specific

status of legal spouses.*?

As one of the first countries in Europe, Croatia enacted a law for the protection of heterosexual
customary unions in 1978. The shift towards legal protection of cohabitants was partly a result of the
situation of disadvantaged peasant women who, already in the 1950s, demanded court protection after
the breakdown of non-marital unions.”” As non-marital unions are not subject to registration, there
are no precise data on their frequency. However, it is argued that the decrease in numbers of marriages

and the increase of non-marital births indicates that the ratio of cohabitation is growing.**

In France, the Constitution states that statutes determine the rules concerning the status of persons,
matrimonial regimes, inheritance and ownership.*' It was in 1999 that legal provisions regulating non-
marital unions were adopted.*” One of the main reasons behind the new regulations was the will to
acknowledge the claims of the homosexual community to be granted legal status as couples under the
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French legal system.*”* The fight against homophobia and discrimination against homosexuals were

the main justifications invoked by members of Parliament advocating for the law.**
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In contrast to the other countries, the contractual approach enables an easy overview of the number of
customary unions.” Although not all cohabiting couples register, the number of concluded contracts
keeps increasing every year, demonstrating the need for legal regulation in this field. Between 2000 and
2005, the annual number of customary union contracts rose from 20,000 to 60,000. In parallel, the

number of marital unions decreased.**
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Paternity determination

Introduction

Paternity determination policy and legislation is presented and analysed with regard to Costa Rica,
Iceland, Australia and South Africa. These countries vary when it comes to size, religion, social and
economic situation and legal culture as shown below, but they all illustrate good examples in that their
legal acts recognise the equal responsibilities of men and women in regard to their children as well as
the child’s right to know her or his identity.

Paternity determination is central to the enjoyment of a number of other rights. However, it should
be emphasised that international human rights law is not very specific in this area. State parties are
normally given a large margin of appreciation when adopting paternity determination legislation. It
could nonetheless be argued, and has been argued by some of the human rights treaty monitoring
bodies, that the right to identity and the right to equality and non-discrimination demand that states
facilitate the establishment of paternity. In addition, states have to ensure that children are treated
equally whether born within or outside wedlock. Although consequences (legal, moral and financial as
well) arising from paternity determination lie outside the scope of this study, some short remarks are
made in this respect.”” From a gender perspective, we believe that it is important to stress that all the
selected countries have made provision for equal and shared parental responsibility.**® Consequently, a
man established as the father of a child will be obliged to contribute to the child’s upbringing. This point
of departure is also a rationale behind the enactment of efficient paternity determination legislation.

This section focuses on a number of elements central to legislation on determination of paternity
and its implementation in practice. These elements are the variables identified through the research
and analysis of the countries selected; they illustrate different approaches and solutions meeting
international standards. It concludes by discussing the importance of the dissemination of information
and education of relevant professionals, as well as the policies behind the laws.

Laws regulating paternity determination and their crucial elements

Paternity legislation contains a few variables: they either take their departure in the interest of the child,
of the mother, of the father or of the unit of the family. The consequences of paternity establishment
also differ widely, but as has been mentioned earlier, it is often the key to many rights of the child and
duties of the parents.
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The main objective of paternity determination legislation is to establish who the father of a child is.
The mother is in more or less all cases known to the authorities. Often there is no question of who
is the father in the legal sense either because there is a presumption that the man who is married to
the mother at the time of the birth of the child is the father of her child. Presumption rules can have
different approaches, but they provide the basis for most legal regulations on paternity determination.
In case of doubt, or if the man denies fatherhood, administrative or legal proceedings may be initiated
in order to establish the biological father. The initiative to such a procedure rests with the mother/legal
guardian, the child or the father, and sometimes the authorities. Lately the methods of establishing
paternity have been more advanced, and also more costly. Accordingly, the essential elements in the
good examples of paternity determination legislation can be narrowed down to the following:

*  Presumption of paternity

*  Administrative procedures

* Legal proceedings

e Testing methods

e Individual costs for establishing paternity

Presumptions of paternity
A majority of countries apply legal presumption rules for the establishment of paternity. This kind
of rule contains a presupposition on who is a father if certain circumstances, such as marriage or
cohabitation, are present.

The most common rule is the presumption following from marriage. When the mother is married,
her husband is assumed to be the father of the child, and no further proof is needed for establishing
his relationship with the child. In one case, presumption arising from marriage is the only existing
presumption rule.*” Extended presumption rules are found in the other countries where presumptions
of paternity arise not only from marriage but also from cohabitation.**

Example

If an Australian child is born to a mother who is married, or born within 44 weeks after the end of
a marriage, the child is presumed to be the child of the woman and her husband, or of her former
husband if that is the case.34 In cases where a child is born to a woman who cohabited with a
man, to whom she was not married, at any time during the period beginning not earlier than 44
weeks and ending not less than 20 weeks before the birth, the child is presumed to be the child
of that man.34> The presumptions of the family law act similarly apply as evidence in child support
matters.343

Administrative procedures

In cases where a presumption rule does not apply, it can be possible for the mother, the child or the
father to initiate administrative procedures in order to determine whom the father of a child is. These
procedures are inherently connected to registration of births, in the course of which the father of the
child is relevant. Registration of the father can either be made based on voluntary information from the
mother or upon request. Furthermore, the registration may be dependent upon the father’s consent or,
may be made without such consent, as one example below shows.
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In Australia and South Africa it is voluntary for the woman to give the name of the father at registration.*
Birth registration forms are provided by the hospitals, and should be completed and signed by both
parents if possible. Hence, the name of the father is not necessary for registration.® If the father’s
name is not included in the birth registration form, it is often possible to add it at a later stage by the

submission of a statutory declaration.**¢

An example of legislation making it mandatory for the woman to give the name of the father is found in
Icelandic law. Each child is to be registered immediately after its birth and the mother is legally obliged

347

to declare the paternity of her child, if no presumption rules apply.**” The physician or the midwife
attending the delivery asks the mother about the child’s father and records her statement. However,
registration is not finalised until all the requirements under the law have been fulfilled.**® A statement
concerning paternity is always merged with a request for child support from the putative father.’* If
the mother refuses to state the name of the father, and has not made any statement within six months
after the child’s birth, the court sends her a reminder drawing her attention to her duties, the child’s
right to know and the father’s right to instigate proceedings.” When a statement is made, the man who
is stated as the father has the option of either acknowledging his paternity in written form, or declining
paternity. The latter case may of course lead to further court action by the mother. The man can also
choose to submit a form requesting a DNA analysis of him, the mother and the child.*”! If the mother
states that more than one man could be the father, or the father suffers from a mental condition making
it uncertain whether he understands what he is agreeing to, the case is automatically referred to judicial
resolution.””

Costa Rican paternity legislation represents a particularly innovative approach concerning the
declaration of the mother and the subsequent consent of the father.”” A mother is able to register
the name of her child’s father without neither his presence nor consent. The father is then notified
in person of the registration and has, from the moment of notification, ten days at his disposal to
appeal the registration. A lack of response to the notification is considered as a positive assertion of
fatherhood; this assumption has no appeal in the administrative field.** If the presumed father chooses
to appeal the registration, he as well as the mother and the child have to undergo DNA testing, which
is provided free of charge. In cases where the presumed father refuses to take a test or does not show
up at the appointment for the tests, he is declared to be the father of the child as long as the mother
and the child submitted themselves to testing.””® The mother can make a paternity declaration either
at a healthcare facility or at the office of the civil registry. Important to note is that the choice to make
a paternity declaration is entirely up to the woman herself; she is not obliged to do so. If she chooses
not to register the father’s name at the registration of the birth, she cannot apply the above-mentioned
provisions at a later stage. Instead, she or her child will have to initiate a judicial procedure in order to
establish paternity.’>

Legal proceedings

In some cases it is not possible to establish paternity through presumption or a regular administrative
procedure. In other cases an already registered paternity is disputed. Here, it may be possible to initiate
proceedings before a court. In the context of legal proceedings, the domestic legislation differs with
regard to certain matters. Variations concern the possibility to initiate a paternity procedure before
the court (locus standi), and the competence and powers of the courts in these cases. Other important
factors to take into consideration are time limits for instigating legal proceedings and the possibility
to appeal a court decision. However, none of the surveyed countries have introduced time limits to
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the establishment of paternity,”” and all countries allow parties to a paternity case to appeal court

decisions to a higher instance.”*

The initiative in a legal proceeding on paternity can either lie exclusively on the mother, the father and
the child (or its representatives), or on other persons who have an interest in the father-child relation.
The former is the case in most of the selected countries.”® Under Australian law, persons who have a
proper interest in the result, i.e. in that the relationship between a child and a father is established, can
also apply for a paternity declaration. **® However, there is a difference made in the possibility to initiate
a proceeding where the paternity is founded on a presumption because of marriage or cohabitation.
In some countries, the presumed father is the only person who has a right to instigate a proceeding in
order to rebut a presumption based on marriage.”®' In such cases, another man, the mother or the child
cannot challenge the presumption. Another solution is to provide a possibility for the child, the mother
and the registered father to instigate a proceeding in order to challenge already registered paternity.**
With regard to men who are not registered as fathers, a limitation is sometimes made concerning their
right to instigate a proceeding when another father has already been registered.’®® Another legal bar for
the father’s right to instigate proceedings can be that the child was conceived through rape or incest.**
In some countries, an initiative to challenge a paternity declaration can only be made in relation to
another ongoing court proceeding, for example concerning maintenance and custody.**> An additional
limitation to the challenging of paternity is possible in the form of a requirement of evidence that

places the fatherhood of a child in doubt; a court then assesses such evidence.**®

The competence of judges in paternity cases varies. Differences mainly concern the power of judges to
order the parties to undergo DNA testing and the power to enforce such an order when the parties do
not comply. With regard to power to make orders, the law can either require that the order is requested
by a party to the case, or allow the judges to make orders ex officio.**” Only one country grants judges
the power to request police assistance in order to transfer the party to the ordered examination.”® In
other countries, judges do not, for reasons of protection of personal liberty, have the power to impose
penalties or to force someone to consent to the testing of a child or to comply with a testing order
regarding him or herself.*® A refusal to undergo testing will normally count as important evidence in

the absence of a reasonable excuse or explanation.’”®

In order to avoid testing all together, paternity can sometimes be established on the basis of proof
demonstrating that a man had sexual intercourse with the mother of the child at any time when the
child could have been conceived, provided that there is no evidence to the contrary.’”!

Testing methods and their regulation

The medical methods used when establishing paternity are seldom regulated in detail in legal statutes,
but since it is an invasion of privacy to conduct some of the tests, they often have a regulatory basis.
This is particularly true for tests involving blood samples and genetic testing. Since the mid-1980s
DNA-testing has become the primary testing method in paternity matters. Accordingly, genetic DNA
testing is the most common, if not the only, method used by the selected countries. As DNA testing has
implications for, among other rights, the right to privacy and the right to dignity, including consent, it
is important that testing is appropriately regulated. In addition, as the test results are used as evidence,
both testing and analysis must abide with scientific standards.
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All chosen countries have policies and/or regulations governing the procedure of DNA testing and
analysis.””? As demonstrated by the summary below, among other aspects, regulations cover accreditation
of laboratories, the handling of bodily samples and the identification of tested persons.

Important elements in the surveyed regulations and policies governing paternity testing
Scientific quality and safety:

+  Identification of tested persons

+  Persons allowed to perform a test, e.g. authorised physicians
«  Sterile, disposable and safe equipment

+  Labelling of tests

+  Storage of tests

+  Test analysis

+  Accreditation and supervision of test facilities

Protection of privacy and dignity:

+  Privacy safeguards and strict confidentiality and ethical standards
+  Consent from legal guardian(s) when the tested person is a minor
+  Separate appointments to protect a child emotionally

+  Recourse to complaints mechanisms for the individual

Laboratories are often accredited by government authorities, which enable certain control over the
handling of the tests and the results.””” The presence of non-accredited centres providing DNA testing
has been debated as it is difficult to assess their quality, the proficiency of their personnel and the
reliability of their test results. Moreover, they do not always respect the ethical standards, as otherwise
guaranteed through government accreditation.”* As a consequence, the results of testing performed by

non-accredited centres can be inadmissible as evidence before courts.”

To strengthen the protection of privacy, it is also possible to enact further legislation on privacy
protection and to establish specialised complaints procedures available for complaints regarding for
instance misuse of genetic information.””® As paternity testing involves healthcare staff, it is likewise
important to ensure that individuals can complain when staff do not act in line with regulations and
ethical guidelines. Complaints concerning the conduct of medical practitioners can often be lodged

with medical boards and may ultimately result in a cancellation of the practitioner’s registration.*”’

Timing is another important aspect: the testing must not take too long, leaving people waiting for the
results and consequently also without knowledge on who the parent of the child is. It could mean,
besides the emotional element, that the child is denied certain rights, and that both the child and the
mother suffer financially. For this reason, examples on the length of the procedure are given. In Costa
Rica, the laboratory has the results of the DNA test ready in 15 days, which makes the whole process of
administrative paternity determination (from the first notification to the father to the notification of
the test results) two months long.””® Once a test has reached a laboratory in Australia, it will normally
take between five and ten working days for the final test results to be ready.”” Thereafter, the complete
time span depends on the length of the judicial process, but the completion of a case normally takes
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around a year.® These two examples demonstrate that an efficient procedure is essential to legal
certainty, in addition to saving both time and suffering for the parties involved.

Individual costs for establishing paternity

The high cost of DNA testing procedures (including indirect costs for having tests done) could prevent
paternity cases from coming to a conclusion if the costs were to be entirely born by the individuals.
In cases where paternity is established through court proceedings, further costs may arise for legal
counselling and representation.

In Costa Rica, DNA testing is provided free of charge within an administrative proceeding.’®' However,
as only one government testing facility exists in the country, all individuals must travel to this laboratory.
Individuals who cannot afford travelling can receive specific contributions from the social authorities
to cover travel expenses. These contributions are not formally regulated, and individuals do not always
know about the possibility to receive financial aid.*® In contrast to the administrative procedure, DNA
tests are not provided for free within judicial proceedings. Free legal advice can however be sought at,
for instance, legal aid clinics of law faculties.’® The responsible government authority also gives free
information and legal assistance in responsible paternity and domestic violence, sexual harassment

and women’s human rights.® Birth registration, or amendments to it, is always free of charge.**

An example of civil society efforts to make paternity testing more affordable and accessible is found
in South Africa. A project run in one region of the country focuses on maintenance cases, and offers
women the choice of an alternative paternity testing system. The project introduced the pinprick test,
which uses blood from pin pricks instead of deep vein drawing of blood. This approach has been
validated by the National Prosecuting Authorities as acceptable evidence before courts. From a cost
point of view, the pinprick test is considerably cheaper than other methods with a cost of 125 USD
compared to 350 USD for a deep vein test. An additional advantage is that the test does not require

travel to another city for testing.?*

In Australia, the cost for a legally valid DNA paternity test (tests taken on mother, father and child) is
around 620 USD.*®” Within a court proceeding, the court may order that costs incurred in relation to
paternity testing are being compensated. The courts may however make such orders as it considers just
with regard to costs incurred in relation to the carrying out of parentage testing procedures.**® Time-
consuming and expensive travels are avoided as any registered medical practitioner can perform the
test, and forward it to the closest accredited laboratory.” There is also a possibility to obtain legal aid
in paternity cases as all family proceedings are prioritised under the legal aid scheme.* An interesting
condition is made for male legal aid applicants who deny paternity. In these cases, a legal aid grant is
only made if the applicant can provide adequate reasons to support his denial and agrees to submit to

testing.”!

Information and education

The government plays a key role in ensuring that individual women and men receive full and accurate
information about paternity and its consequences, as well as providing training of government
employees working in positions where paternity issues are relevant on the content of the laws.

A good way to ensure that women obtain information is to inform them already at the hospital when
they give birth.”* Information can either be provided by healthcare staff or by a representative of the
registration authority working directly at the hospital.*” It is instrumental that the mother receives
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information on the importance of the fact that the child has the names of both his or her father and
mother, and on the implications of the declaration of paternity, such as the possibility to receive child
support from the father.”*

The enactment of a new law on paternity determination can also be coupled with more general
information campaigns promoting sensitive and responsible fatherhood and equal responsibilities of
men and women in the upbringing of children.*® The distribution of informative brochures on paternity
in different languages is one example.*® Meanwhile, courts, state-funded legal information centres and
family relationship centres may all be important actors in the provision of legal information.**’

In Costa Rica, most of the budget allocation intended for paternity determination has been spent
on training and sensitisation of public employees who work directly in this field. *** As part of that
work, an extensive handbook on the paternity legislation, primarily targeting public officials, has been
published and distributed.*”

Policies on paternity issues

Unlike the other areas covered in this report, paternity determination is not always coupled with
policies. Nonetheless, this does not mean that existing policies are less important. As we shall see, they
can be a part of a large-scale gender justice programme. Policies related to paternity seem to have a
broader underlying aim and involve gender inequalities and the consideration for the ‘modern’ family

life as well as the rights of the child to know one’s parents, irrespective of the parents’ relationship.*®

In Australia, revised family law provisions have been introduced as a response to the needs of modern
families.*”! The family law also mirrors international human rights standards in recognising the child’s
right to know both parents, the principle of the best interest of the child and equal and shared parental
responsibility.*” The increasing number of customary unions is now reflected in the new paternity
presumption rules. Births outside marriage accounted for 32% of all births in 2003. The number
of children not being acknowledged by a father has decreased slightly, while the number of births
outside marriage has more than doubled over the past 20 years. During the same period of time,
non-acknowledged births decreased from roughly 5% of all births to less than 4%.*"* Political and
public debates have so far mainly concerned ethical questions arising in the paternity testing procedure
(particularly testing at non-accredited laboratories, including non-consensual and motherless
testing).**

In Costa Rica, the paternity determination law was first and foremost a response to a high and increasing
number of non-recognised children.*® It is further connected to the general perception of unequal
responsibilities of men and women in relation to their children, thus mirroring gender inequalities.**®
Besides the gender equality aspects, the law is founded on the child’s right to an identity, and the
right to know both one’s parents, both recognised as fundamental rights in Costa Rican legislation.*”’
Another objective of the law is to reduce the number of lengthy and expensive court cases relating to

the establishment of paternity.**®

An inter-institutional commission, including state authorities and independent professionals, was
responsible for the drafting of the paternity law. They consulted with different stakeholders to identify
weaknesses in the then current legislation. The national women’s institute played an active role in the
process together with the minister for women’s affairs and the first lady of the country.*”
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Evaluations of the paternity law demonstrate that it has had an impact on the population growth
index, and on the cultural practices of denying paternity: the rate of births with a non-declared father
dropped from 30% in 2001 to 8% at the end of 2002.*'°
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Rape

Introduction

The countries chosen in the context of rape are Canada, South Africa and Spain. These countries
differ in size, religion, social and economic situation and legal culture. Despite those differences, they
have in common that they all illustrate good examples in the area of countering sexual violence. Their
legislation integrates a number of rights and freedoms, which are of importance in the context of rape.
As shown in chapter II, rape involves a number of rights, including the right to life, freedom from
torture, freedom from inhuman and degrading treatment, the right to health, right to security and
liberty of persons, right to private life, personal integrity and to equality and non-discrimination.

This section contains a survey of good examples of legal statutes and institutions in the selected
countries. Due to the specific issues related to domestic violence and rape respectively, they are dealt
with in separate chapters. Nonetheless, considering the common features of these areas, the two
sections should preferably be read together. For a discussion on the dissemination of information
and education, as well as on the policy framework, relevant for both areas, the reader is referred to the
section on domestic violence.

Rape and their crucial elements

Though variations occur in the legislation on rape in Canada, South Africa and Spain, bringing to
light the states’ different approaches, a number of aspects of the prohibition of rape are systematically
addressed in the legal regulations and other measures undertaken. Among these are the legal definition
of rape and the possibilities to report the crime to the authorities, the assistance and support services
the state provides for and the status and rights of rape survivors throughout the proceedings. Thus, the
variables accounted for in this chapter are the following:

+  Legal definition: Constitutive elements of rape

+  Institutions and procedures

+  Rights of complainants in court proceedings

+  Assistance to persons subjected to rape/sexual offence

Legal definition: Elements of rape

The legal definition of rape is of particular importance in that it directly impacts the level of protection
granted to victims. The legal definition varies regarding the terms used, the rules on consent and other
elements required for an offence to constitute rape. In the following, these elements are also coupled
with evidentiary considerations where appropriate. To start with, it is also important to mention that
the wording of the laws studied in this context is gender neutral. Thus, these laws apply equally to men
and women.*"! In addition, rape and other sexual offences are public offences in all selected countries.

*412 and ‘sexual

Some countries have chosen to replace the offence of rape by offences of ‘sexual assault
aggression’ or ‘sexual abuse’*"? the legal term of ‘rape’ being deemed not to be broad enough. Another
approach is to maintain the term rape while adding other offences, such as ‘sexual violation’ and ‘oral

genital sexual violation, to complement the offence of rape.**
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The definitions of sexual offences are based either directly or indirectly on the absence of consent
of the person subjected to the sexual act. The legislation would either make express reference to the
notion of consent,** or address consent indirectly through other criteria.**¢ It is common that criminal
law set a presumption of lack of consent when certain circumstances are present. Elements implying

417 or fraudulent*'® circumstances. Nevertheless, none

a lack of consent can be the presence of coercive
of these elements have to be present in order to prove lack of consent. In addition, the legislation often
lists a number of circumstances under which the complainant is deemed to be legally incapable to
consent, for instance by reason of his or her age, altered state of consciousness or mental or physical

disability."®

Another important aspect is that consent is not implied by lack of resistance. Thus, resistance is not a
required element of crimes against sexual liberty.*”® In terms of evidence and consent, the prosecutor
may have the burden of proof to demonstrate that the accused knew, was wilfully blind to or was
reckless as to the victim’s lack of consent.*”' The defence that an accused had an honest but mistaken
belief that the complainant had consented is often restricted. As an example, the accused cannot rely
on his self-induced alcohol or drug consumption to escape responsibility.*?

In all countries, acts of a sexual nature committed against a person under a certain age are presumed
to be unlawful regardless of the consent of the young person.*”* Age limits vary from one country to
another, often ranging between 12 and 14 years. The limit may also vary depending on the circumstances
of the particular case. For instance, the age limit can be set higher for acts committed by a person
who is in a relationship of dependency, trust or authority with the young person subjected to the
act.** Nonetheless, mistake of age can under certain circumstances be invoked as a valid defence, often
provided that the accused took all reasonable steps to ascertain the age and that the minor consented
to the act.*®

In the context of consent, it is important to note that none of the selected countries treat rape within
marriage, or within other sentimental relationships, differently from other cases of rape.*** Consequently,
the existence of a relationship between the person committing the act and the person to whom it is
committed is not a defence to a charge of sexual assault;**” on the contrary, the existence of an intimate
relationship is often an aggravating factor in sentencing.*?®

Beside the lack of consent, other elements must be present in order for a sexual act to constitute a
crime. The categories of sexual offences vary from one country to another, each of them having chosen
different criteria to classify the offences. The legal criteria seem to focus either on the sexual act or on
the degree of violence used. However, a sexual act of some form always has to be present.

The sexual act can be defined in different ways. In some countries, it is broadly defined as, for instance,
“circumstances of a sexual nature, such that the sexual integrity of the victim is violated”,*” or as an
act violating a person’s sexual liberty.** These broad definitions thus encompass a wide variety of acts,
including touching, oral and anal sex as well as penetration, also including penetration with objects.
Hence, rape, or sexual assault, does not necessitate penetration.*”! In the court’s analysis of whether
an act is sexual or not, it can for instance apply the test of ‘the reasonable observer’, i.e. would the act
appear as an act of sexual nature to a reasonable observer?*> Even where penetration is not an element
of the crime per se, it can constitute an aggravating factor in sentencing.*”* A different legal solution is to
more explicitly define the sexual acts in the law itself. As an example, penetration by the genital organs
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of the offender into the genital parts or anus of the person subjected to the act can be a requirement for
the offence of rape.*** Other sexual acts, such as penetration with another object and oral sex, then fall

outside the scope of rape. However, they are still covered by other criminal figures.**

Even though none of the selected countries require the use of violence or force for an act to constitute
rape or sexual assault, the degree of violence used in the assault may have an impact on the classification
of the offence. In particular, the degree of violence affects sentencing. One example is to divide the
crime of sexual offence into separate offences depending on the amount of violence involved. In one
country, sexual assault is an assault that does not cause bodily harm, aggravated sexual assault is an
assault resulting in serious injuries and sexual assault with the use of a weapon, threats to a third party
or that causes bodily harm is an assault in between the two others in gravity.** Sentencing reflects the
amount of violence used and ranges from 10 years of imprisonment, to 14 years of imprisonment, and
to imprisonment for life.*” Another example of classification is to divide the crime of sexual offence
into sexual abuse, where lack of consent is the main criteria, and sexual aggression, which further

involves the use of violence or intimidation.*3*

In the evidentiary evaluation of sexual offences, it is important to notice that none of the selected
countries require corroborating evidence.*” Consequently, the absence of a witness to the act does not
hinder a convicting judgment.

Together with the criminal case, the complainant normally has the possibility to claim civil compensation
for damages. Compensation in these cases appears to be governed by general rules of civil responsibility.
Civil responsibility encompasses restitution, reparation for material damages and compensation for

mental and physical injuries.**

Police, prosecutors, courts / Institutions and procedures

The competency of the police force, the prosecutors and the courts to handle cases of sexual offences is
of utmost importance. Firstly, it determines the outcome of the case. Secondly, it determines whether
victim is subjected to ‘re-victimisation” or not. As a consequence, education and training of these
officials is vital. So is the creation of procedures for handling the survivors of sexual offences while
safeguarding their dignity.

Police

The police often are the first contact for an individual subjected to a sexual crime. It is often to the
police that persons turn with their stories and complaints. Therefore, the professionalism of the police
at this first encounter is crucial. The behaviour of the police affects the subsequent investigation, the
willingness to cooperate of the person subjected to the act and the possibility to achieve a conviction in
the courts. One way of ensuring a high level of professionalism is to create specialised units for sexual
crimes within the police force. This has been done in some countries.*! A police sexual aggression unit,
composed of both men and women, can for instance be in charge of taking both the complainant and a
forensic investigator to the hospital, and of forwarding the forensic report to the judge in charge of the
case.*? The police can also establish special crisis 